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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NATIONAL IMMIGRANT JUSTICE
CENTER,

Plaintiff, Case No.

V.

)

)

)

)

)

UNITED STATES DEPARTMENT OF ;

HOMELAND SECURITY, UNITED )
STATES CITIZENSHIP AND

IMMIGRATION SERVICES, UNITED )

STATES IMMIGRATION AND CUSTOMS )

ENFORCEMENT, UNITED STATES )

DEPARTMENT OF JUSTICE, the )

EXECUTIVE OFFICE FOR )

IMMIGRATION REVIEW, and )

DEPARTMENT OF THE ARMY )

)

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

1. This is an action under the Freedom of Information Act (“FOIA”), 5 U.S.C.
8 552, as amended, to order defendants United States Department of Homeland Security
(“DHS”), United States Citizenship and Immigration Services (“USCIS”), United States
Immigration and Customs Enforcement (“ICE”), United States Department of Justice (*D0J”),
the Executive Office for Immigration Review (“EOIR”), and Department of the Army (“Army”)
to produce information related to defendants’ implementation of prosecutorial discretion policies
in removal proceedings. To date, plaintiff National Immigrant Justice Center (“NIJC”) has not
received any substantive response to its October 20, 2011 and October 27, 2011 FOIA requests
seeking this information. This action is being filed in order to vindicate the public’s fundamental
right to understand how the government is employing its prosecutorial discretion in removal

proceedings and whether it is fulfilling its stated goals.
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JURISDICTION AND VENUE

2. This Court has jurisdiction over this action pursuant to 5 U.S.C. § 552(a)(4)(B)
and 28 U.S.C. § 1331 because this action arises under FOIA and the Declaratory Judgment Act,
28 U.S.C. 8 2201 et seq.

3. Venue lies in the Northern District of Illinois pursuant to 5 U.S.C. § 552(a)(4)(B)
because NIJC’s principal place of business is within this district.

PARTIES

4. Plaintiff NIJC is an Illinois non-profit entity dedicated to ensuring human rights
protections and access to justice for immigrants, refugees, and asylum seekers. NIJC provides
direct legal services to more than 10,000 individuals each year and advocates for these
populations through direct representation, policy reform, impact litigation, and public education.
It is crucial to NIJC’s mandate to obtain information regarding the government’s detention of
non-citizens and use of prosecutorial discretion in immigration cases to ensure the protection of
civil rights and liberties of detained individuals where there are no formal mechanisms to ensure
such oversight. NI1JC’s principal place of business is Chicago, Illinois. NIJC submitted the
FOIA requests that are the subject of this action.

5. Defendant DHS is an agency of the United States within the meaning of 5 U.S.C.
§ 552(f)(1). DHS has possession of, and control over, the information sought by NIJC under
FOIA.

6. Defendant USCIS is a component agency of DHS and is an agency of the United
States within the meaning of 5 U.S.C. 8 552(f)(1). USCIS has possession of, and control over,

the information sought by NIJC under FOIA.
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7. Defendant ICE is a component agency of DHS and is an agency of the United
States within the meaning of 5 U.S.C. 8§ 552(f)(1). ICE has possession of, and control over, the
information sought by NIJC under FOIA.

8. Defendant DOJ is an agency of the United States within the meaning of 5 U.S.C.
8 552(f)(1). DOJ has possession of, and control over, the information sought by NIJC under
FOIA.

9. Defendant EOIR is a component agency of DOJ and is an agency of the United
States within the meaning of 5 U.S.C. 8 552(f)(1). EOIR has possession of, and control over, the
information sought by NIJC under FOIA.

10. Defendant Army is an agency of the United States within the meaning of 5 U.S.C.
8 552(f)(1). Army has possession of, and control over, the information sought by NIJC under
FOIA.

FACTUAL ALLEGATIONS

11. In August 2011, the White House announced that a working group of DOJ and
DHS officials would review the current deportation caseload on a case-by-case basis to
determine whether to pursue removal in those cases. Exhibit A.

12.  The working group was to identify high- and low-priority cases for removal,
focusing on the removal of individuals identified as high-priority cases while administratively
closing low-priority cases. Id.

13.  Criteria for identifying low-priority cases are allegedly based on a memorandum
released by ICE Director John Morton on June 17, 2011. Exhibit B. But the determination of

whether to pursue removal is left to the government’s discretion.
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NI1JC’s October 20, 2011 FOIA Request to DHS, USCIS, and ICE

14, On October 20, 2011, NIJC submitted a request pursuant to FOIA to defendants
DHS, USCIS, and ICE requesting “information regarding the U.S. Department of Homeland
Security’s implementation of its prosecutorial discretion guidelines and directives.” Exhibit C.

15. The letter specifically requested 26 pieces of information pertaining to “all cases
where prosecutorial discretion has been considered, exercised, and/or requested, from
January 1, 2010 to the present.” Id.

16. The letter also requested “any and all reports, memoranda, analysis,
communications, or other documents, which include, summarize, or relate to the implementation
of prosecutorial discretion policies and guidelines.” 1d.

17. The information was requested to better understand the implementation of
prosecutorial discretion in removal proceedings and to inform NIJC staff, legal advocates,
clients, and the general public about the government’s exercise of prosecutorial discretion in
immigration cases.

DHS/ICE’s Response

18. DHS/ICE received and responded to NI1JC’s October 20, 2011 FOIA request on

November 8, 2011. Exhibit D.

19. DHS/ICE assigned NIJC’s FOIA request the reference number 2012FOIA1406.

20. In its November 8, 2011 response, DHS/ICE invoked a ten-day extension to
respond as permitted by 5 U.S.C. § 552(a)(6)(B). Id.

21.  To date, DHS/ICE have not sought any additional extensions of time within
which to respond to NIJC’s October 20, 2011 request nor have DHS/ICE provided any of the

documents requested by NIJC in its October 20, 2011 request.

-4 -
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22. Having received no substantive response from DHS/ICE, NIJC filed a timely
appeal on April 9, 2012. Exhibit E.

23. DHS/ICE received NIJC’s appeal on April 11, 2012 and responded on April 18,
2012. Exhibit F.

24. DHS/ICE assigned NIJC’s appeal of its FOIA request the reference number
OPLA12-471. Id.

25. More than twenty working days have now elapsed since NIJC’s appeal was
received by DHS/ICE, without any substantive response.

26. No exceptional circumstances prevent DHS/ICE from responding to NIJC’s FOIA
request.

DHS/USCIS’s Response

27. DHS/USCIS received NI1JC’s October 20, 2011 FOIA request on October 24,
2011. Exhibit G.

28. DHS/USCIS responded to NIJC’s October 20, 2011 FOIA request on November
7,2011. Id.

29. DHS/USCIS assigned NIJC’s FOIA request the reference number
COW2011000997. Id.

30.  To date, DHS/USCIS has not sought any extensions of time within which to
respond to NIJC’s October 20, 2011 request nor have DHS/USCIS provided any of the
documents requested by NIJC in its October 20, 2011 request.

31. Having received no substantive response from DHS/USCIS, NI1JC filed a timely
appeal on April 9, 2012. Exhibit H.

32. DHS/USCIS received NI1JC’s appeal on April 11, 2012 and responded on April

18, 2012, assigning it the reference number APP2012000377. Exhibit I.

-5-
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33. DHS/USCIS denied NIJC’s appeal, determining that NIJC’s request did not
warrant expedited treatment but indicated that judicial review was available if NIJC was
dissatisfied with DHS/USCIS’s decision. Id.

34. No exceptional circumstances prevent DHS/ICE from responding to NIJC’s FOIA
request.

Army Response

35. On May 16, 2012, NIJC received a letter from Army responding to NIJC’s
October 20, 2011 FOIA request. Exhibit J.

36.  Army indicated that USCIS forwarded NI1JC’s October 20, 2011 FOIA request to
it along with 27 pages containing Army information, all of which was received by Army on May
10, 2012. Id.

37.  Since its receipt of NIJC’s October 20, 2011 FOIA request on May 10, 2012,
Army has not sought any extensions of time within which to respond to that request nor has
Army provided any of the documents requested by NI1JC in that request.

38. No exceptional circumstances prevent Army from responding to NIJC’s FOIA
request.

NI1JC’s October 27, 2011 FOIA Request to DOJ and EOIR

39.  On October 27, 2011, NIJC submitted a request pursuant to FOIA to the DOJ’s
Office of Information Policy seeking information from the Office of the Attorney General,
EOIR, and any other subcomponents of DOJ, requesting “information regarding communications
between the Department of Justice (‘DOJ’) and the U.S. Department of Homeland Security
(‘DHS’) regarding implementation of prosecutorial discretion guidelines and directives.”

Exhibit K.
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40. Specifically, NIJC requested the following that “relate to the implementation of
prosecutorial discretion or immigration enforcement priorities policies and guideline[s] from
January 1, 2010 to the present”:

a) Any analyses, reports, communications, emails,
memoranda, or other documents pertaining to the joint commission
comprised of the Department of Homeland Security (“DHS”) and
the DOJ which was mentioned in the August 18, 2011 letter from
Secretary Janet Napolitano to Senate Majority Leader Harry Reid,;

b) Additionally any reports, memoranda, analysis, emails or
communication by DOJ regarding implementation and use of
DHS’s prosecutorial discretion policies and guidelines,
administrative closure of cases of individuals in removal
proceedings, or efforts to prioritize immigration enforcement; and

C) Any form, worksheet, or document used to analyze,
determine, consider, or review determinations regarding
prosecutorial discretion.

41.  The information was requested to better understand the implementation of
prosecutorial discretion in removal proceedings and to inform NIJC staff, legal advocates,
clients, and the general public about the government’s exercise of prosecutorial discretion in
immigration cases.

DOJ’s Response on Behalf of the Office of the Attorney General

42. DOJ’s Office of Information Policy received N1JC’s October 27, 2011 FOIA
request on October 28, 2011. Exhibit L.

43. DOJ’s Office of Information Policy responded on behalf of the Offices of the
Attorney General and Deputy Attorney General on November 7, 2011. Id.

44, In its November 7, 2011 response, DOJ indicated that a search had been

performed and that no records were found that were responsive to NI1JC’s request. Id.

-7-
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45, DQJ also stated that a copy of NIJC’s request was being routed to EOIR and
DOJ’s Civil Division, the “Department components responsible for the adjudication of removal
cases and thus . . . more likely to maintain records responsive to [NIJC’s] request.” Id.

DOJ - Civil Division’s Lack of Response

46. Despite the fact that the November 7, 2011 response indicates that NIJC’s request
was routed to the DOJ’s Civil Division, NIJC has not received a substantive response from the
Civil Division.

47. Having received no substantive response from the Civil Division, NIJC filed a
timely appeal on April 9, 2012. Exhibit M.

48. More than twenty working days have now elapsed since NIJC’s appeal was
received by DOJ’s Civil Division, without any substantive response.

49. No exceptional circumstances prevent the DOJ’s Civil Division from responding
to N1JC’s FOIA request.

EOIR’s Response

50. EOIR acknowledged receipt of and responded to NIJC’s October 27, 2011 FOIA
request on November 2, 2011. Exhibit N.

51. EOIR assigned NIJC’s FOIA request the reference number 2012-1855. Id.

52. In its November 2, 2011 response, EOIR invoked a ten-day extension to respond
as permitted by 5 U.S.C. § 552(a)(6)(B). Id.

53.  To date, EOIR has not sought any additional extensions of time within which to
respond to NIJC’s October 27, 2011 request nor has EOIR provided any of the documents
requested by NIJC in its October 27, 2011 request.

54, Having received no substantive response from EOIR, NIJC filed a timely appeal

on April 9, 2012. Exhibit O.
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55. DOJ received NIJC’s appeal on April 10, 2012 and assigned it reference number
AP-2012-01970. Exhibit P.

56. On April 30, 2012, DOJ responded to NIJC’s appeal, indicating that, as no
adverse determination had yet been made by EOIR, there was no action for DOJ’s Office of
Information Policy to consider on appeal. Exhibit Q.

57. DOJ’s April 30, 2012 letter further reiterated that FOIA “authorizes requesters to
file a lawsuit when an agency takes longer than the statutory time period to respond. See 5
U.S.C. § 552(a)(6)(C)(i).” Id.

58.  While DOJ’s April 30, 2012 letter stated that EOIR advised the Office of
Information Policy that NIJC’s request is being processed, id., no substantive response has yet
been received to NIJC’s request.

59. No exceptional circumstances prevent EOIR from responding to NIJC’s FOIA
request.

COUNT I

(against DHS/ICE)

60. NIJC incorporates and realleges paragraphs 1-59 above.

61. By statute, DHS/ICE had twenty working days from date of receipt to respond to
NIJC’s October 20, 2011 FOIA request.

62. Because DHS/ICE invoked the provisions of 5 U.S.C. § 552(a)(2)(C), they had
another ten working days to respond to the request.

63.  The requested records in NIJC’s FOIA request are agency records subject to
FOIA.

64.  Upon information and belief, DHS/ICE have records responsive to NIJC’s FOIA

request in their possession.
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65. NIJC has a statutory right to the records it seeks, and there is no legal basis for
DHS/ICE’s refusal to produce them.

66. DHS/ICE’s failure to execute a sufficient search and to produce responsive
records violates FOIA, 5 U.S.C. § 552(a).

67.  Alternatively, DHS/ICE’s failure to produce the requested documents is arbitrary
and capricious.

68. DHS/ICE failed to respond to NIJC’s request and to its appeal within the statutory
time period. Thus, NIJC is deemed to have exhausted its administrative remedies.

COUNT 11

(against DHS/USCIS)

69. NIJC incorporates and realleges paragraphs 1-68 above.

70. By statute, DHS/USCIS had twenty working days from date of receipt to respond
to NIJC’s October 20, 2011 FOIA request.

71.  The requested records in NIJC’s FOIA request are agency records subject to
FOIA.

72.  Upon information and belief, DHS/USCIS have records responsive to NIJC’s
FOIA request in their possession.

73. NIJC has a statutory right to the records it seeks, and there is no legal basis for
DHS/USCIS’s refusal to produce them.

74, DHS/USCIS’s failure to execute a sufficient search and to produce responsive
records violates FOIA, 5 U.S.C. § 552(a).

75.  Alternatively, DHS/USCIS’s failure to produce the requested documents is

arbitrary and capricious.

-10 -
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76. DHS/USCIS failed to respond to NIJC’s request within the statutory time period
and denied NI1JC’s appeal. Thus, NIJC has exhausted its administrative remedies.
COUNT 111

(against Army)

77, NIJC incorporates and realleges paragraphs 1-76 above.

78. By statute, Army had twenty working days from date of receipt to respond to
NIJC’s October 20, 2011 FOIA request.

79.  The requested records in NIJC’s FOIA request are agency records subject to
FOIA.

80. Upon information and belief, Army has records responsive to NIJC’s FOIA
request in its possession.

81. NIJC has a statutory right to the records it seeks, and there is no legal basis for
Army’s refusal to produce them.

82.  Army’s failure to execute a sufficient search and to produce responsive records
violates FOIA, 5 U.S.C. § 552(a).

83.  Alternatively, Army’s failure to produce the requested documents is arbitrary and
capricious.

84.  Army failed to respond to NIJC’s request within the statutory time period. Thus,
NIJC is deemed to have exhausted its administrative remedies.

COUNT IV
(against DOJ)
85. NIJC incorporates and realleges paragraphs 1-84 above.
86. By statute, DOJ had twenty working days from the date of receipt to respond to

NIJC’s October 27, 2011 FOIA request.

-11 -
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87. The requested records in NIJC’s FOIA request are agency records subject to
FOIA.

88. Upon information and belief, DOJ’s Civil Division has records responsive to
NIJC’s FOIA request in its possession.

89. NIJC has a statutory right to the records it seeks, and there is no legal basis for
DOQOJ’s refusal to produce them.

90. DOQOJ’s failure to execute a sufficient search and to produce responsive records
violates FOIA, 5 U.S.C. § 552(a).

91.  Alternatively, DOJ’s failure to produce the requested documents is arbitrary and
capricious.

92. DOQJ failed to respond to NIJC’s request and to its appeal within the statutory time
period. Thus, NIJC is deemed to have exhausted its administrative remedies.

COUNT V

(against EOIR)

93. NIJC incorporates and realleges paragraphs 1-92 above.

94, By statute, EOIR had twenty working days from the date of receipt to respond to
NIJC’s October 27, 2011 FOIA request.

95.  Because EOIR invoked the provisions of 5 U.S.C. § 552(a)(2)(C), it had another
ten working days to respond to NIJC’s FOIA request.

96.  The requested records in NIJC’s FOIA request are agency records subject to
FOIA.

97.  Upon information and belief, EOIR has records responsive to NI1JC’s FOIA

request in its possession.

-12-
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98. NIJC has a statutory right to the records it seeks, and there is no legal basis for
EOIR’s refusal to produce them.

99. EOIR’s failure to execute a sufficient search and to produce responsive records
violates FOIA, 5 U.S.C. § 552(a).

100. Alternatively, EOIR’s failure to produce the requested documents is arbitrary and
capricious.

101. EOIR failed to respond to NIJC’s request within the statutory time period and
declined to address NIJC’s appeal, indicating instead that NIJC may file a lawsuit. Thus, NIJC is
deemed to have exhausted its administrative remedies.

RELIEF REQUESTED
WHEREFORE, NIJC prays that this Court:

a) Enter judgment in favor of NIJC and against defendants DHS, USCIS, ICE,
Army, DOJ, and EOIR;

b) Declare that defendants DHS, USCIS, ICE, Army, DOJ, and EOIR unlawfully
failed to respond to NI1JC’s October 20, 2011 and October 27, 2011 FOIA requests;

C) Enjoin the withholding of responsive records to NIJC’s October 20, 2011 and
October 27, 2011 FOIA requests and order the production of responsive documents and
information by defendants DHS, USCIS, Army, DOJ, and EOIR;

d) Find that defendants’ failure to respond to N1JC’s October 20, 2011 and October
27, 2011 FOIA requests is arbitrary and capricious;

e) Award NIJC its costs and reasonable attorneys’ fees in this action; and

f) Grant such other and further relief as the Court may deem just and proper.

-13-
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Dated: June 18, 2012 Respectfully submitted,

By: /s/ Samuel Fifer

Samuel Fifer
samuel.fifer@snrdenton.com
James A. Klenk
james.klenk@snrdenton.com
Maria L. Domanskis
maria.domanskis@snrdenton.com
SNR DENTONUSLLP

233 South Wacker Drive
Suite 7800

Chicago, IL 60606

Phone: (312) 876-8000

Fax: (312) 876-7934

Attorneys for National Immigrant Justice
Center

13058878

-14 -



Case: 1:12-cv-04825 Document #: 1-1 Filed: 06/18/12 Page 1 of 3 PagelD #:15

EXHIBIT A
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Immigration Update: Maximizing Public Safety and Better Focusing
Resources
Posted by Cecilia Mufioz on August 18, 2011 at 02:00 PM EDT

Ed. Note: Cecilia Mufioz will be answering your questions on today's announcement during Office Hours on
Twitter. Use the hashtag #whchat to ask questions, then join us @whitehouse at 4:15 pm EDT to follow the
question and answer session.

President Obama is deeply committed to fixing our immigration laws and has been aggressively searching for
partners in Congress who are willing to work with him to pass a new law. As he focuses on building a new 21st
century immigration system that meets our nation’s economic and security needs, the President has a responsibility
to enforce the existing laws in a smart and effective manner. This means making decisions that best focus the
resources that Congress gives the Executive Branch to do this work. There are more than 10 million people who are
in the U.S. illegally; it's clear that we can't deport such a large number. So the Administration has developed a
strategy to make sure we use those resources in a way that puts public safety and national security first. If you were
running a law enforcement agency anywhere in the world, you would target those who pose the greatest harm
before those who do not. Our immigration enforcement work is focused the same way.

Under the President’s direction, for the first time ever the Department of Homeland Security has prioritized the
removal of people who have been convicted of crimes in the United States. And they have succeeded; in 2010
DHS removed 79,000 more people who had been convicted of a crime compared to 2008. Today, they announced
that they are strengthening their ability to target criminals even further by making sure they are not focusing our
resources on deporting people who are low priorities for deportation. This includes individuals such as young
people who were brought to this country as small children, and who know no other home. It also includes
individuals such as military veterans and the spouses of active-duty military personnel. It makes no sense to spend
our enforcement resources on these low-priority cases when they could be used with more impact on others,
including individuals who have been convicted of serious crimes.

So DHS, along with the Department of Justice, will be reviewing the current deportation caseload to clear out low-
priority cases on a case-by-case basis and make more room to deport people who have been convicted of crimes
or pose a security risk. And they will take steps to keep low-priority cases out of the deportation pipeline in the first
place. They will be applying common sense guidelines to make these decisions, like a person’s ties and
contributions to the community, their family relationships and military service record. In the end, this means more
immigration enforcement pressure where it counts the most, and less where it doesn't — that's the smartest way to
follow the law while we stay focused on working with the Congress to fix it.

Cecilia Mufioz is White House Director of Intergovernmental Affairs
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Policy Number: 10075.1 o Office of the Director
FEA Number:. 306-112-0026 ' )
' U.S. Department of Homeland Security
500 12th Street, SW
Washington, D.C. 20536

T - US. Imm1grat1on
and Customs
Enforcement

June 17,2011

MEMORANDUM FOR: Al Field Office Directors
‘ ‘ All Special Agents in Charge
All Chief Counsel

| FROM: . ~ John Mot
' Director

SUBJECT: ' Exercising Prosecutorial Discretion Consistent with the Civil
E : ' Immigration Enforcement Priorities of the Agency for the
- Apprehension, Detention, and Removal of Aliens

- Purpose

This memorandum provides U.S. Immigration and Customs Enforcement (ICE) personnel
guidance on the exercise of prosecutorial discretion to ensure that the agency’s immigration
enforcement resources are focused on the agency’s enforcement priorities. The memorandum
also serves to make clear which agency employees may exercise prosecutorial discretion and
What factors should be considered. ‘

This memorandum bullds on several emstmg memoranda related to pro secutonal discretion w1th
special emphasw on the following: :

e Sam Bernsen, Immigration and Naturalization Service (INS) General Counsel, Legal
Opinion Regarding Service Exercise of Prosecutorial Discretion (July 15, 1976);
e Bo Cooper, INS General Counsel INS Exercise of Prosecutorial Discretion (July 11,
~2000);
s Doris Meissner, INS Comxmssmner Exermsmg Prosecutonal Discretion (November 17,
2000);
e Bo Cooper, INS General Counsel, Motions to Reopen for Cons1derat10ns of Adjustment
of Status (May 17, 2001);
e William J. Howard, Principal Legal Adwsor Prosecutorial Dlscretlon (October 24,
2005);
o Julie L. Myers, Asmstant Secretary, Prosecutonal and Custody Discretion (November 7,
2007);
e John Morton, Director, Civil Immigration Enforcement Priorities for the Apprehension,
Detention, and Removal of Aliens (March 2, 2011);.and ,
e John Morton, Director, Prosecutorial Discretion: Certain Victims, Witnesses, and
- Plaintiffs (June 17, 2011).

www.ice.gov
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~ Exercising Prosecutorial Discretion Conszstent with the Przorztzes of tke Agency forthe
’Apprehens;on Detentzon and Removal of Aliens

| 'The following memoranda related to prosecutorial discretion are rescinded:

s Johnny N. Williams, Executive Associate Commissioner (EAC) for Field Operations,
Supplemental Guidance Regarding DiScretionary Referrals for Special Registration
7 (October 31, 2002); and
¢ Johnny N. Williams, EAC for Field Operanons Supplemental NSEERS Guidance for
Call-In Reglstrants (January 8, 2003).

Background

One of ICE’s central responsibilities is to enforce the nation’s civil immigration laws in
coordination with U.S. Customs and Border Protection (CBP) and U.S. Citizenship and

- Immigration Services (USCIS). ICE, however, has limited resources to remove those

illegally in the United States. ICE must prioritize the use of its enforcement personnel,

detention space, and removal assets to ensure that the aliens it removes represent, as much as ,
reasonably possible, the agency’s enforcement priorities, namely the promotion of national .
~ security, border security, public safety, and the integrity of the immigration system. These
priorities are outlined inr the ICE Civil Immigration Enforcement Priorities memorandum of

March 2, 2011, which this memora‘ndum is intended to support.

Because the agency is confronted with more administrative violations than its resources can
address, the agency must regularly exercise “prosecutorial discretion” if it is to prioritize its

efforts. In basic terms, prosecutorial discretion is the authority of an agency charged with
enforcing a law to decide to what degree to enforce the law against a particular individual. ICE,
like any other law enforcement agency, has prosecutorial discretion and may exercise it in the
ordinary course of enforcement!. 'When ICE favorably exercises prosecutorial discretion, it
essentially decides not to assert the full scope of the enforcement authority available to the agency
in a given case. :

~ In the civil immigration enforcement context, the term “prosecutorial discretion” applies to a
broad range of discretionary enforcement decisions, 1nclud1ng but not limited to the
following:

A\
deciding to issue or cancel a notice of detainer;
deciding to issue, reissue, serve, file, or cancel a Notice to Appear (NTA); -
focusing enforcement resources on particular administrative violations or conduct;
deciding whom to stop, question, or arrest for an administrative violation;
deciding whom to detain or to release on bond supervision, personal recognizance, or
other condition;
o seeking expedlted removal or other forms of removal by means other than a formal
~ removal proceedmg in immigration court;

e o o » 0

! The Meissner memorandum’s standard for prosecutorial discretion in a given case turned principally on whether a
substantial federal interest was present. Under this memorandum, the standard is principally one of pursuing those
~ cases that meet the agency’s pnormes for federal lmmxgratlon enforcement generally.
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settling or dismissing a proceeding;

granting deferred action, granting parole, or staying a final order of removal;
agreeing to voluntary departure, the withdrawal of an application for admission, or
other action in lieu of obtaining a formal order of removal;

pursuing an appeal; '

executing a removal order; and

responding to or joining in a motion to reopen removal proceedings and to consider
joining in a motion to grant relief or a benefit. '

Authorized ICE Personnel

Prosecutorial discretion in civil immigration enforcement matters is held by the Director” and
may be exercised, with appropriate supervisory oversight, by the following ICE employees
according to their specific responsibilities and authorities: - o

o officers, agents, and their respective supervisors within Enforcement and Removal
Operations (ERO) who have authority to institute 1mm1grat1on removal proceedmgs or to
otherwise engage in civil immigration enforcement;

o officers, special agents, and their respective superv1sors within Homeland Security
Investigations (HSI) who have authority to institute 1mm1grat10n removal proceedlngs or
to otherwme engage in civil immigration enforcement ‘

. attorneys and their respectlve supervisors within the Office of the Principal Legal
~ Advisor (OPLA) who have authority to represent ICE in immigration removal
proceedlngs before the Executlve Office for Imm1grat10n Rewew (EOIR); and

o the Dlrector, the Deputy Dlrector and thelr senior staff.

ICE attemeys may exercise prosecutonal discretion in any 1mm1gration removal proceeding

before EOIR, on referral of the case from EOIR to the Attorney General, or during the pendency

.of an appeal to the federal courts, including a proceeding proposed or initiated by CBP or

USCIS. Ifan ICE attorney decides to exercise prosecutorial discretion to dismiss, suspend, or

close a particular case ot matter, the attorney should notify the relevant ERO, HSI, CBP, or

USCIS charging official about the decision. In the event there is a dispute between the charging

official and the ICE attorney regarding the attorney’s decision to exercise prosecutorial » ‘

discretion, the ICE Chief Counsel should attempt to resolve the dispute with the local supervisors
~of the charging official. If local resolution is not possible, the matter should be elevated to the

Deputy Director of ICE for resolution..

" ?Delegation of Authority to the Assistant Secretary, Immlgratlon and Customs Enforcement, Delegation No. 7030.2
(November 13, 2004), delegating among other authorities, the authority to exercise prosecutorial discretion in
immigration enforcement matters (as defined in 8 U.S.C. § 1101(a)(17)).
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Factors to Consider When Exercising Prosecutorial Discretion

When weighing whether an exercise of prosecutorial discretion may be warranted for a given
-alien, ICE officers, agents, and attorneys should consider all relevant factors, including, but not
limited to—

the agency’s civil immigration enforcement priorities; : :
¢ the person’s length of presence in the United States with particular consideration given
to presence while in lawful status; :
o the circumstances of the person’s arrival in the United States and the manner of his or her
~ entry, particularly if the alien came to the United States as a young child; B
e the person’s pursuit of education in the United States, with particular consideration given
to those who have graduated from a U.S. high school or have successfully pursued or are
pursuing a college or advanced degrees at a legitimate mstltutlon of higher educatlon in
the United States;
e whether the person, or the person’s immediate relative, has served in the U.S. mlhtary,
~ reserves, or national guard, with pamcular consideration given to those who served in
combat;
o the person’s cnmmal hustory, including arrests, prior convictions, or outstanding arrest
. warrants;
e the person’s immigration history, including any prior removal, outstanding order of
removal, prior denial of status, or evidence of fraud;
whether the person poses a national security or public safety concern;
the person’s ties and contributions to the community, including family relationships;
the person’s ties to the home country and conditions in the country;
- the person’s age, with particular consideration given to minors and the elderly;
whether the person has a U.S. citizen or permanent resident spouse, child, or parent;
whether the person is the primary caretaker of a person with a mental or physmal
disability, minor, or seriously ill relative; :
whether the person or the person’s spouse is pregnant or nursing;
whether the person or the person’s spouse suffers from severe mental or physwal illness;
whether the person’s nationality renders removal unlikely;
whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as a relative of a U.S. citizen or permanent resident;
¢ whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum seeker, or a victim of domestic violence, human
trafficking, or other crime; and
¢ whether the person is currently cooperatmg or has cooperated w1th federal, state or local
law enforcement authorities, such as ICE, the U.S Attorneys or Department of Justice, the
Department of Labor, or National Labor Relations Board, among others.

. & » o

This list is not exhaustive and no one factor is determinative. ICE officers, agents, and attorneys
should always consider prosecutorial discretion on a case-by-case basis. The decisions should be
based on the totality of the circumstances, with the goal of conforming to ICE’s enforcement
priorities. . :
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That said, there are certain classes of individuals that warrant particular care. As was stated in

the Meissner memorandum on Exercising Prosecutorial Discretion, there are factors that can help
ICE officers, agents, and attorneys identify these cases so that they can be reviewed as early as
possible in the process.

The following positive factors should prompt particular care and consideration:

veterans and members of the U.S. armed forces;
long-time lawful permanent residents;
minors and elderly individuals;
individuals present in the Umted States since chlldhood
pregnant or nursing women;
~ victims of domestic violence, trafficking, or other serious crimes;
individuals who suffer from a serious mental or physical dlsablhty, and
- individuals with serious health conditions.

.,...<O.Q‘O

In exercising prosecutorial discretion in furtherance of ICE’s enforcement priorities, the
following negative factors should also prompt particular care and consideration by ICE ofﬁcers
agents, and attorneys: :

individuals who pose a clear risk to national security;

*
e serious felons, repeat offenders, or individuals with a lengthy criminal record of any kind,;
» known gang members or other individuals who pose a clear danger to public safety; and
e individuals with an egregious record of immigration violations, including those with a
“record of illegal re-entry and those who have engaged in immigration fraud.
Timin

~ While ICE may exercise prosecutorial discretion at any stage of an enforcement proceeding, itis -
generally preferable to exercise such discretion as early in the case or proceeding as possible in '
order to preserve government resources that would otherwise be expended in pursuing the
enforcement proceeding. As was more extensively elaborated on in the Howard Memorandum
on Prosecutorial Discretion, the universe of opportunities to exercise prosecutorial discretion is
~large. It may be exercised at any stage of the proceedings. It is also preferable for ICE officers,
agents, and attorneys to consider prosecutorial discretion in cases without waiting for an alien or
alien's advocate or counsel to request a favorable exercise of discretion. Although affirmative
requests from an alien or his or her representative may prompt an evaluation of whether a
favorable exercise of discretion is appropriate in a given case, ICE officers, agents, and attorneys
should examine each such case independently to determine whether a favorable exercise of
discretion may be appropriate.

~ In cases where, based upon an officer’s, agent’s, or attorney’s initial examination, an exercise of
prosecutorial discretion may be warranted but additional information would assist in reaching a
final decision, additional information may be requested from the alien or his or her
representative. Such requests should be made in conformity with ethics rules governing
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communication with represented individuals® and should always emphasize that, while ICE may
be considering whether to exercise discretion in the case, there is no guarantee that the agency
“will ultimately exercise discretion favorably. Responsive information from the alien or his or her
representative need not take any particular form and can range from a simple letter or e-mail
message to a memorandum with supporting attachments.

Disclaimer

As there is no nght to the favorable exercise of dlscretlon by the agency, nothing in this
memorandum should be construed to prohibit the apprehension, detention, or removal of any
alien unlawfully in the United States or to limit the legal authority of ICE or any of its personnel
to enforce federal immigration law. Similarly, this memorandum, which may be modified,
superseded, or rescinded at any time without notice, is not intended to, does not, and may not be
relied upon to create any right or benefit, substantive or procedural, enforceable at law by any
party in any administrative, civil, or criminal matter.

3 For questions concerning such rules, officers or agents should consult their local Office of Chief Counsel.
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Seut 4 2 U8 2 Doy Fod Fise
October 20, 2011

Department of Homeland Security
{L"ldq{lzlrfcﬁ & Privacy Office

L5, Department of Homeland Securiy

Privacy Ottice

Dncum Disclosure & FOTA

2 fr*\ Murray Drrve SW, Building 410

[OP-655
\\ ashingron, D.C. 20528-0655
Fomails fone aslz\yf'{ v oand fomeehyg.dhs.eov

Re: Freedom of Informarion \ct Request
Dear Ms., Paviik-Keenan:

'l'his letter comrirurcs a request for nformation pursuant to the Freedom of Intormarion Act
LA™, 5 US.Co 8552 on behalf of Heartland Alliance’s National Immigrant Justice Center
\I)( 7). NIJC is a not-for-profit agency that provides immigration legal services to low-income
immigrants, refugees and asylum seekers. NIJC secks information regarding the U.S Department of

Homeland Security’s implementation of its prosecurorial discretion guidelines and duccm'c Lo this
end, NIJC seeks disclosure of any and all records, including all elecrronic documents and
communications i the custody of rhc of the Department of Homeland Security (“DHS™), 1 U.S,
Citizenship and Immigration Services (“USCIS’ ), Immigrations and Customs F ‘nforcement (“[CE™

and any other subcomponents (collectv ely the “DHS™), as described in rhc spectfic u:quc\rs hsrgd

below.

Against this backdrop, and as turther discussed below, N IJC 1s entidded to a fee waiver pursuant to 3
(L5.C0 0 552()(H)(A\)(111) and even absent the grant of such a fee waiver, ““fees shall be limired to
e !S(}Il‘lblt srandard charges for document duplication,” and »o seart chearses may be (mmwz! for these

requests, because N1JC qualifies as a * ‘representatve of the news media” under 5 U.S.C.
2N AD-(HD. NIJC is also entitled to expedited processing ot these requests undcr 5
LS. E52 () (6)(E).

Specific Requests and Instructions

L. Please provide the following clectronic records from the DHS’s databases for all cases where
ptc)secutorml discretion has been considered, exercised, and/or requested, from [anuary
L, 2010 to the present. Please provide the following data:

a) The Immigraton Court which handled the individuals’ case:
by The Immigradon Judge(s) assigned to individuals’ case:
¢ Lhe ume period case was assigned to cach individual court listed:

Heartland Alltance for Human Needs & Human Rights | National Inmigrant Ju‘stxm C nter
208 5. LaSalle Street, Suite 1818, Chicago, Hlinois 60604 { ph: 312-660-1370 1 Fax: 312-660-1505 1 s 1601,
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) The nme pertod case was assigned to ndividual Judge listed;

¢l Date case was rransterred to non-deramed docket;

f) Custody history for each individual, including date detained and date released:

2 An elecrronic record of whether or nor any EOIR-28 forms were tiled in the case:

) Date of filing of E-28(s) by attornev(s) or representative(s), if anv;

v A elecrronie record of whether or not any G-28 forms were filed in the case:

i Date of filing of G-28(s) by attornev(s) or representative(s), if any;

k) Eind date of representation for each atrornev;

D Date of ininaton of removal proceedings;

m) Date of first master calendar hearing, if any;

1) Date of concluston of removal proceedings;

o) lT'orms of reliet (if any) which were sought in the case;

p) Whether those reliet applications were pranted or denied;

) Date prosecurorial discrenion was requested for each case;

)\ record indicating which party made the request for prosecutorial discretion;

s) Date of decision regarding request for prosecutorial discretion:

1) \s to each case, final outcome in removal case:

w) Date of tinal outcome in removal case;

v) X\ Number for cach iudividuzll/x:cspmldcnr;

w) Nattonality of cach individual/ respondent;

%) Month and vear of birth of each individual/ respondent;

v)  Gender of each individual/ respondent;

7z} For each individual case, please indicate wherther any ot the tollowing factors were raken into
constderation in the exercise of prosecutorial discretion:

1) Whether the person has an outstanding deportation or removal order:

i) Whether the person has a record of illegal re-entry into the U.S,;

ut) Whether the person graduated from a U.S. high school or has successtully pursued or 1s
pursuing a college degree at a legitimate institution of higher education in the U7.S.;

iv) Whether the person has a U.S. citizen or permanent restdent spouse, child, or parent;

v)  Whether the person has a U.S, citizen same-sex partner or spouse;

vi) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asvlum seeker, a victim of domestic violence. human
rratficking, or other crime; and

vii) Wherher the person has immediate relatives who are vererans or members of the LS.
armed forces.

Please provide a report generated from DHS’s computer database with all of rhe fields
requested above and in which cach individual/respondent is idenrified by his or her .\ number.
Please prepare rthe report in such a way that it will be accessible using a srandard database
program (such as Iixcel). Data in a delimited field database is also acceptable. If a delimited
tield database is used, please indicate the delimirer (tab, comma, ctc.). Compact discs are the
preferred media. Please provide data that is current as of the day of production of the darta.

Please provide records which explain anv coding included in rthe response o request #1, so as o
cnable us to understand yvour response to the FOIA request.

Please provide any and all repotts, memoranda, analysis, communications, or orther documents,

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 5. LaSalle Street. Suite 1818, Chicago, Hinois 60604 | ph: 312-660-13701 fax: 312-660-1505 | -
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which mnclude, summarize, or relate o the implementaton of prosecutortal discretion policies

wnd gutdelines. We would specitically request:

A Anv analvses, reports, communicarions, ematls, memoranda, or other documents pertamning
to the jomnt commission comprsed of DHS and rthe Department of Justice which was
mentoned in the August 18, 2011 letrer from Secretary Janer Napolitano to Senate Majortry
Leader Harry Reid:

b} Addinonally any reports, memoranda, analvsis, emails or communication by DHS to the US
Cirizenship and Immigration Services (USCIS) and Customs and Border Parrol officers
relating to prosecuronal discretion, administrative closure of cases of individuals in removal
proceedings, or etforts to prioritize immigration enforcement; and

<) Any form, worksheet, or document used ro analvze, determine, consider, or review
determinations regarding prosecutorial discretion.

(£ all or part of any of this request is denied, please specify the exemption(s) claimed for withholding
cach record. Please also state the number of documents or portions thereof being withheld, the
number ot pages of each document bemng withheld, and the dates of the documents withheld. [f
some poraon(s) ot the requested materials are determined to be exempt, please provide the
remaining non-exempt portions. See 5 U.S.C. $552(b). We reserve the right to appeal any decision(s)
to withhold information and expect that you will list the address and office to which such an appeal
5552(a)(6) () ().

mayv be directed. See 5 US.C.

Request for Fee Waiver

NIJC is also enttled to a fee waiver pursuant to 5 U.S.C. 552()(H ()i and 6 CER § ¢
because these requests seek documents, the disclosure of which “is in the public inrerest because it 1s
likely to contribure signiticantly to public understanding of the operations or activities of the
sovernment and is not primarily in the commercial interest of the requester.” /4.

l‘rom the outser, it 1s important to note that Congress intended to encourage “open and accountable
zovernment” under the FOTA fee waiver provision. Citizens for Responsibility and Fthicy in Woashinoton

n S Deptoof Fdie,, 593 FL Supp. 2d 261, 271 (D.D.C. 2009). Agencies should “apply the public-
interest watver hberallv.” Conklin v United States, 654 1. Supp. 1104, 1005 (D.Colo. 1987). DHS
regulations clartty rhat fee waivers are appropriate if disclosure of the requested informarion sarisfies
two requirements: that it s “in the public interest because it is likely to contribute significantly o
public understanding of the operations or activities of the government’” and that it is “not primartly
in the commeretal interest of the requester.” 6 CFR 5.11 7 (k)(i) and 6 CI'R S50 Hka.

1o determine whether the requested informarion satisties the first requirement, DHS has identfied
four relevant factors: (1) whether the subject of the request concerns “the operations or activities of
the [tederal] government” (it) whether the information is meaningtully informative abour the
operations or activites of the government such that its disclosure is “likely to coneribute” to an
understanding of such government functons; (1) whether disclosure of the informarion will
contribute to “public understanding,” meaning a reasonably broad audience of inrerested persons

Heartland Alliance for Human Needs & Human Rights | National tmmigrant Justice Center
208 5. LaSalle Street. Suite 1818, Chicago. Hlinois 60604 [ ph: 312-660-1370 1 fax: 312-660-1505 | www DM HCL ot
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bevond just the requester: and (iv) whether the disclosure will

i

~:i<rniﬁcanrh"’ increase public

understanding ot government operanons or actvites. 6 CFR © 3 LK) (2)(1)-(iv).

Fo determine whether the request sausties the second requirement, DHS has identified rwo
concerns: (1) whether the requester has a commercial interest that would be furthered bv the
requested disclosure and (1) whether the public interest in disclosure 1s greater in magnitude than
any wdenntied commercial interest of the requester. 6 CFR T35 LR (3)(1)-(1).

NIJCs request sansties all ot these requirements, as discussed in further detail below.'
¢ The Subject Directly Concerns the Operations of the Federal Government

NIJEs request seeks informanon relating to the interpretation and implementation DHS’s policies
tegarding prosecutorial discrerion. s this request concerns the application of DHS’s policies
concerning implementation of immigration law and policy, including removal of non-citizens from
the United States, it pertains directly to the primary mission of DHS and clearly deals with the
operations and activites of the government. The public has an interest in obraining information
that may help them evaluate DHS’s performance and iwvestigate whether DHS is fulfilling its stated
goals. DHS has issued numerous press releases, publications, and newsletters that they routmely
disseminate to the public regarding their operations, and which are available on the Agency’s
respective websites, which further demonstrate this factor is met.

* The Informative Value Will Contribute to an Understanding of Government
Activities

The key inquiry with respect to a FOLA fee waiver request is whether ““dissemination of the
requested mformqnon is likely ro contribute significantly to citizens’ undctsmndmg of the \vmklm_ga
of their government.”  Citizens for Responsibility and I thics in Was hinoton v. US. Dept. of Fdue., 593 1
Supp. 2d 261, 270 (D.D.C. 2009). When evaluating this factor, fee \vaivcr requests should be
examined “in light of the identity and objectives of the requester, the scope of the requester’s
proposed disseminaton, and the rcqucxrcr’s‘ capacity to disseminate the rcqucs‘tcd informaton.”
D.C. Technical Assistance Orn, Lne. . ULS. De, ptof Hlowsing and Urban Der., 851 < oSupp. 2d 46, 43-49
(D.D.C. 2000).

This element ts also met for many of the same reasons as the first factor. N s request seeks
mtmm‘mon necessary ro clarity the process by which DHS applies its authority under IN. \ 0

2205G)B) vy (). The identifications of organizations as Tier 11 terrorist OrganizZartons are
government acnvities atfecring thousands of individuals. This request will m saningtully contribute
to an understanding of this process as it will reveal substantive and procedural informarion relevant
to the provision’s effect on immigration, a subject which is of interest ro the public at large and

NTJC notes that betore making an adverse determination regarding fee waiver, the Agency should seek
;zddiri(mnl mformarmn from the applicant. Jududad Wateh, Ine. 0. Gen, Serve. Adpin., No. Civ. A O8-2223(RMUD,
0 WL 35538030, at *+ (D.D.C. Sept. 25, 2000). Thus, to the extent the Agency’s initial assessment 15 to
denj; this tee wnivcr, which NIJC strongly asserts would be improper and in error, the Agency should first

<eek addironal informarton from NIJC betore reaching such an adverse determinarion.

Heartand Alliance Tor Human Needs & Human Rights | National Immmgrant }u»tlu < enter
208 5. LaSalle Sweet, Suite 1818, Chicago, lilinois 60604 | ph: 312-660- 1370 1 fax: J12-660-1505 [ www immiy
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particularly o individuals who face removal proceedings. NIJC intends o analyze any information
responsive o its requests, share this analvsis with the public through memoranda, LCPOLTS, OF Press
releases, and dissemunare any documents it acquires from this request ro the public via the news
media or directly to its members. NIJC clearly has the ability ro disseminate the informarion: as one
court noted, “[ijn chis Informarion Age, rechnology has made 1t possible for almost anvone to fulfill
this requirement.” D.C. Technzeal - siistanee, 85 F. Supp. 2d at 49, See wlso Federal CURE 1, Lappin,
002 F. supp. 2d 197, 203 (ID.D.C. 2009) (“Luberally construing the fee waiver requirements in the
favor of the requester as it must, the Court tinds that FedCURE’s website, newsletrer and chat room
are an adequate means ot disseminadng information. .. ."). s noted above, NI C intends to host
the responsive documents on irs websire, which will provide a usetul tool to the public.
Furthermore, as discussed above, the Agenev’s own publications demonstrate that a release of this
informaton will signiticantly contribute to an understanding of the Agency’s povernmental acrivities.

¢ This Information Will Contribute to the Understanding of a Broad Audience

Lhe criterta of whether disclosure will benetit the public ar large and contribute to public
understanding are “hopelessly intertwined.” Project on Military Procuremsent 1. Dep’t of Nary, 710 F.
Supp. 362, 364 1. 8 (D.D.C. 1989). These requirements seck to ensure that a fee waiver results in
the dissemination of information to an audience greater than the requester alone. DHS standards
specifically note that expertise in the subject area and ability and intention ro effective ly convey
ntormaton to the public shall be considered. 6 CFR § 5. 11(k)(2)(iii). NIJC is a non-profit
organization which advocates for immigrants through direct legal services, advocacy campaigns
wimed at policy reform, and public education. NIJC facilitates legal services for more than 10,000
non-citizens each year. Many of these non-citizens are directly affected by DHS’s policies regarding
prosecutorial discretion. Additionally, NIJC’s expertise is reflected in the training and guidance it
provides for approximately 1,000 pro bono attorneys representing non-citizens through NIJC’s pro
bono projects. Consequently, any information received by NIJC would be incorporated into the
organizaron’s work and disseminated to a large audience.

Moreover, courts have repeatedly held that the requested informartion need not reach literally reach
0., Carney 1.

U Deptof Justice, 19 1.3d 807, 814-15 (2d Cir. 1994) (doctoral student seeking records from the
Department of Justice to use in his dissertation, scholarly articles, college classes, panels and
conventons and in a rentative book benefits rhe public at large even though aimed at a narrow
audience of interested scholars); Better Gov't <Lss'n v Dep 't of State, 780 F. 2d 86, 89 (D.C. Cir. 1986)
“‘public to be benefited” is larger than the requestor but not so broad as to encompass all citizens),
‘;ff(//aa/ Wateh, Lie. 0. Gen. Servs. Adpiin., No. Civ. A 98-2223(RMUY, 2000 WI. 35538030, at *7 (D.D.C.
Sept. 25, 2000).

broad cross-section of the pubhc to benetit the “public at large” for this purpose. See, e.

Specttically, NIJC will disseminate the records by hosting them on its website, therel by disseminating
rhis information to the public at large, other members of the media who can then further
disseminate the informarion rhough additional reports are articles that will likely be published
nartonwide and internatonally. NIJC’s website 1s trulucnrcd by the public at large, as well as
ATOrneys, news reporters, members of major universities and institutes of learning, as well as
government otticials and emplovees. NIJC will also issue several press releases and post documents
on 1ts website, and ask emplovees to appear on radio and television to discuss these martrers. DHS

Heartland Alliance for Human Needs & Human Rights | National | mimigrant Jusuu Center
208 S, LaSalle Street, Suite 1818, Chicago, HHinots 60604 | ph: 312-660-1370 1 fax: 312-660-1505 | -
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<§muid C()IN’dCf NI s erack record md rcpur;irior tor disseminaring informarton to the public. Se
cderal Copre, GU2 B Supp. 2d ar 20405 (“The informaton provided regarding the activ v on 1ts chat
stre and webstire, coupled with the unm:scd subscriber base who recetve its newsletter . .. presents a
strong case for rreaung FedCURE's disseminarion etfores as an etfective means of dismbming the
requested mtormanon to a broad group ot interested persons.”); Judicial Warch, 2000 WL 3553803
1t 78 tholding that disclosure would benetir the public ar large as Judicial Warch, an organization
whose stated business was publicizing potenual governmental impropriery, also set forth a lisc of
merthods 1t customartly uses to disseminate intormation: Pederson n. RTC, 847 F - Supp. 851, 855 (D.
Colo 1994 (tinding that plainntfs had ability to dix‘»‘emiimtc mtormanon adequately | iwd on thelr
association with the Government Accountability Project, “a nonprotir, publm rerest organizaton”
rhat “has a nagonal reputation tor researching and publishing concerns held by government
whistleblowers™). Morcover, NIJC will post all disclosed informaton tor public review on its
website. See [udicral Wasch, 2000 WL 35538030, ar “9 (*\ website, atrer all, is readilv accessible from
anvwhere m the country and can be designed to allow easy navigation through voluminous
quanrtities of nformanon. Indeed, a website such as the plainuff’s can serve as an electronic
clearinghouse of intormation which citizens would otherwise have to cull from a vartety of disparate

su

SOUrces. ... L

* This Information Will Significantly Increase Public Understanding

There 1s significant public contusion surrounding DHS’s implementation of its prosecutorial
guidelines. To date, DHS has made public very little information regarding the substantive criteria
or procedural means used ro determine when it will exercise prosecutorial discretion. The disclosure
ot this informarion will be used o educate NIJC, members of the legal profession, members of
academia, the news media, potential timmigrants to the United States, and the general public, as to
the criterta that is applied under the prosecutorial discretion guidelines. Moreover, the availability of
the requested information must also be considered. ederal Cure, 602 F. Supp. 2d at 206. The
mformation requested 1s not avatlable publicly in any torm, and rthe public has no access to it. By
compiling this information, placing the data on its website, in its newsletter, and making it generally
avatlable to the public, the media, and atrorneys, NIJC will substantially impact the public’s
unduxr,mdmg regarding the government’s use of prosecutorial discretion in unmlgmtmn cases. [d, at
206-07 (non-profit satsfies this prong when it desires to make information with no “existing

ihre hold level of public dissemination™ publicly available) (quoting Cumpbell 1. LS. Dep't of Justice,
[o4 F.3d 20, 36 (D.C. Cir. 1999)).

* NIJCis a Non-Profit Interest Group Dedicated to Immigrant Rights and is Not
Seeking These Documents for Commercial Use

NIJC does not have a commercial interest in the disclosure of the requested information. 6 C.F.R.
5. 1HK)(3)(1). The rerm “commercial” is used in its ordinary meaning; “[ijnformation is commercial
if it relates to commerce, trade, or profit.” Judicial Wateh. Lne. v. Gen. Serps. Admin.. No. Civ.\ 98-
2223(RMU), 2000 WL 35538030, at 5 (D.D.C. Sept. 25, 2000). NIJC is a not-for-profit
organization thatis part of Heartland Alliance for Human Needs and Human Rights, a publicly
supported, 501(3)(¢) organizaton. Therefore, it has no “commercial, rrade. or profit interests” that
could be furthered by anv request. Further, all outsldc attorneys recrutted, trained, and supported by

Hearttand Alliance for Human Needs & Human Rights § National Inmigrant Justice Center
208 5. LaSalle Street. Suite 818, Chicago, [Hinois 60604 1 ph: 312-660-1370 ¢ Fax: 312-660-1505 | «




NHC only represent N1JC clients on a p/o soso basts and their work does nor result in any
commercial gain.

Moreover, because NIJC does not have a commercial interest in the disclosure of the rcqucsrcd
mtormaton, there 15 no need to consider whether the public interest 1 disclosure 15 greater in
magnitude than anv idenntied commercial interest of the requestor. 6 C.F.R.

NIJC 1s tound to have some kind of commercial interest in the advancemenr of immigraton
litigation, the public benetit thar will result from the disclosure of the requested information is
signiticantly greater, for the reasons prcviousi\f set forth. NIJCs request for fee watvers thus
sattsties the criterta set out in 6 C.F.R. 535 11HK).

P'he documents s‘ui' ject to this request are not sought tor anv commerctal use.  Thus, we understand
that no tee mayv be lmwcd for the first cwo hours of scarch time or for the first 100 pages of
duplication. See 5 US.C. 35520 (H () v)(ID). If vou decline to waive these fees, and if these fees

will exceed $100.00, plczlsc nonty us of the amount of these fees before filing this request.

FFinally, we would note under FOLA, an agency may only charge “reasonable standard charges for
document duplication,” and nor search-related costs, to “a representative of the news media.” Under
the 2007 amendments to FOLA, “a representative of the news media” means “any person or enrity
that gathers information of potential interest to a segment of rhe public, uses 1ts editorial skills ro
turn the raw materials into distinet work, and distribures that work ro an audience.” See 5 U.S(
S552(a)(6)(\)y(m).  “News” means “informaton that 1s about current evenrs or that would be of

current interest to the public,” (e.g. the implementation of prosecutorial discretion by DHS).
Examples of news media entities includes “alternative media” that disseminate their publications for
free “through telecommunications services,” te., the internet. s noted above, NIJC has a track
record of turning raw material into reports and other publications for distribution to the general
public, which 1t does at no charge.

Request for Expedited Processing Pursuant to 6 C.F.R. § 5.5(d)(ii)

There is an urgency and hence compelling need to inform the public about this issue.

['his determination hinges on three factors: (1) whether the request concerns a matter of current
exigency to the American public; (2) whether the consequences of delaving a response would
compromise a significant recognized nterest; and (3) whether the request concerns federal
government activiey. . lwercan Cirel Liberties Union, et al. r. ULS. Dept. of Justice, 321 1. Supp. 2d 24, 29
(D.D.C.2004). As discussed supra pages 12-13, the request concerns federal government ACHVITY.

This request involves a martter of current exigency. There is significant concern and debate reg garding
the implemenration of the DHS’s policies regarding prosecutorial discretton. There have been
numerous arricles and pubhczlrl(ms written on this topic: a relevant factor that courts have previously
constdered when analyzing a request for expedited processing. . Ciril
Libertres Union, 321 F. Supp. at 29-30. DHS itself recognizes that these requests seck informarion
regarding topics that sausfy these criteria and has published numerous materials regarding these
topics on trs website. These publications demonstrare the \gency recognizes that these issues are
important matters of public concern. In additon, a failure to grant expedited proccs‘s‘ino will
compromise the interests of thousands of people. DHS stated that it would review 300,000 cases

Heartland Alhiance for Human Needs & Human Rights | National Immigrant Jtlsuu.( ente
208 S, LaSalle Street, Suite 1818, Chicago, Hlinois 60604 1 ph: 312-660- 137(} [ fax: 312-660-1505 1w IR LNULS L G
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currently pcndinw betore the immigrarion courts in light of its policies regarding prosecutorial
discrenion. NTJC alone has over 100 clients who's cases could be impacted by the government's

exercise of prosecutorial discretion.

Lhe nformation requested through this FOTLA request all relates to DHS’s implementation of its
prosecutortal guidelines. Ensuring an individual’s right to fair and adequare consideration of DHS's
policies, where the denial of relief could lead to sertous harm, death or permanent exile from the

United Srates, 1s an urgent concern.
* The requester is a person primarily engaged in disseminating information

[n order to quality for expedited processing under 6 C.IZR. § 3.5(d)(D(u), information dissemination
must be the requester’s “main protessional activiey or occupation” but “need not be his or her sole
occupanon.” 6 C.IWR. § 5.5(d)(3). \s discussed at length above in the representatve of the news
media section and elsewhere, it is apparent that NIJC meets this element. One of the core missions
ot the NIJC is public education, which is largely achieved by disseminating mformation regarding
immigraton issues to the pubhc pohicy makers, attomc.\\s, and immigrants. \s such, information
dissemmanon 1s NIJC’s “main protessional activity.

NIJC currently works with an active roster of over LOOO pro hono attorneys to whom it provides on-
going rraining, technical support, and advice regarding immigration law and policy. NIJC also
conducrs approximately 30 “Know Your Rights” presentations to immigrants in derenton facilities
throughout the Midwest cach vear. Lastly, NIJC publishes newsletters, policy briets, and other
mnformational materials for members of the legal protession, immigrants, and the public providing
mformation abour the immigration system and recent developments in law and policy.
Consequently, this FOL\ request satisfies the last requirement for expedited processing as N1JC is
an organization primarily engaged in disseminating information.

* The lack of expedited treatment could reasonably be expected to pose an imminent
threat to the life or physical safety of an individual

NIJC further requests expedited processing under 6 C.F.R. § 5.5(d)(1)(i) as the lack of expedited
treatment could reasonably be expected to pose an imminent threat to the life or physical safety of
an individual. As pru*lwusl}' noted, very lirtle informartion exists regarding the application of DHS’s
prosecutorial discretion guidelines. The confusion caused by this lack of information is often
cxacerbated when an mdividual is facing removal proceedings and faces imminent removal and
family separation. Without more information regarding the interpretation and i implementation of the
DHS’s prosecurorial discretion guidelines, attorneys are unable to provide competent and effective
counsel to clients, and pro se applicants are unable ro avail themselves of protections that may be

avatlable to them.
Conclusion
For all the foregoing reasons, NIJC requests that DHS reconsider the request for expedited

processing under either 6 C.F.R. 5 3.5(d)(1)(i) or 6 C.I.R. T 5.5(d)(1)(ii). I nally, 1f this rcquur 1s
dented n whole or in part, picase provide the reason(s) for the denial(s), pursuant ro 6 C.I%1

Heartland Alliance for Human Needs & Human Rights | National 1 mimnigrant Justice ( enter
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5.60¢), so rhz{ any Im‘c v can bc t NJJ\LL! on the alleged deticiency. In accordance with 5 US.C.
“RO55(5), T eernty thar the above informaton PEITAnINg fO A request tor

L\ycdlrcd pmgu\mw 1S true md correct to the best of mv knowledge and beliet.

Please reply to this request within rwenty working davs, or as required by stature. See 5 U3
SAR2 (6N .

It vou have any questions regarding this request, please feel free to contact me via email
mruizvelasco(@hearralndalliance.org or call me ar my direct line, 312-660-1360.  Thank vou m

»ld'\':lllCC tor _\'()UI‘ kind attennon to l'hiS mateer.

\Inn\* {Enz Velasgo, i\t ector Bt | coal Serv
Natonal ~L&r{mlgme1u Center

C
o
7
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U.S. Department of Homeland Security
Washington, DC 20536-5009

TART),
0\/-'—‘-:,{.1

U.S. Immigration
and Customs
7 Enforcement

\\‘.‘3\\ Ug
5y 10>

November 8, 2011

MONY RUIZ-VELASCO

NATIONAL IMMIGRANT JUSTICE CENTER
208 LS SALLE STREET, SUITE 1818
CHICAGO, IL 60604

Re: 2012FOIA1406

Dear Mr. Ruiz-Velasco:

This acknowledges receipt of your October 26, 2011, Freedom of Information Act (FOIA) request to the
Immigration and Customs Enforcement (ICE), for Please provide the following electronic records from the
DHS's databases for all cases where prosecutorial discretion has been considered, exercised, and/or
requested, from January 1, 2010 to the present. Please provide the following data:

a) The Immigration Court which handled the individuals' case; b) The Immigration Judge(s) assigned to
individuals' case;

¢) The time period case was assigned to each individual court listed;

d) The time period case was assigned to individual Judge listed;

e) Date case was transferred to non-detained docket;

t) Custody history for each individual, including date detained and date released;
g) An electronic record of whether or not any EOIR-28 forms were filed in the case;
h) Date of filing of E-28(s) by attorney(s) or representative(s), if any;

i) An electronic record of whether or not any G-28 forms were flied in the case;
j) Date of filing of (G28(s) by attorney(s) or representative(s), if any;

k) End date of representation for each attorney;

I) Date of initiation of removal proceedings;

m) Date of first master calendar hearing, if any;

n) Date of conclusion of removal proceedings;

0) Forms of relief (if any) which were sought in the case;

p) Whether those relief applications were granted or denied,

q) Date prosecutorial discretion was requested for each case;

1) A record indicating which party made the request for prosecutorial discretion;
s) Date of decision regarding request for prosecutorial discretion;

t) As to each case, final outcome in removal case;

u) Date of final outcome in removal case;

v) A Number for each individual! respondent; t
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w) Nationality of each individual/ respondent;

x) Month and year of birth of each individual/ respondent;
y) Gender of each individual/ respondent;

z) For each individual case, please indicate whether any of the following factors were taken into
consideration in the exercise of prosecutorial discretion:

i) Whether the person has an outstanding deportation or removal order;

0) Whether the person has a record of illegal re-entry into the U.S.;

iii) Whether the person graduated from a U.S. high school or has successfully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S.;

iv) Whether the person has a U.S. citizen or permanent resident spouse, child, or parent;

v) Whether the person has a U.S. citizen same-sex partner or spouse;

vi) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum seeker, a victim of domestic violence, human

trafficking, or other crime; and

vii) Whether the person has immediate relatives who are veterars or mermbers of the U.S.
armed forces.

Your request was received in this office on November 8, 2011.

Due to the increasing number of FOIA requests received by this office, we may encounter some delay in
processing your request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, the Department
processes FOIA requests according to their order of receipt. Although DHS” goal is to respond within 20
business days of receipt of your request, the FOIA does permit a 10-day extension of this time period. As
your request seeks numerous documents that will necessitate a thorough and wide-ranging search, DHS will
invoke a 10-day extension for your request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to
narrow the scope of your request, please contact our office. We will make every effort to comply with your
request in a timely manner; however, there are currently 601 open requests ahead of yours.

Provisions of the Act allow us to recover part of the cost of complying with your request. We shall charge
you for records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial
requesters. As a non-commercial requester you will be charged 10-cents a page for duplication, although
the first 100 pages are free, as are the first two hours of search time, after which you will pay the quarter-
hour rate ($4.00, $7.00, $10.25) of the searcher. We will construe the submission of your request as an
agreement to pay up to $25.00. You will be contacted before any further fees are accrued.

We have queried the appropriate program offices within ICE for responsive records. If any responsive
records are located, they will be reviewed for determination of releasability. Please be assured that one of
the processors in our office will respond to your request as expeditiously as possible. We appreciate your
patience as we proceed with your request.
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Your request has been assigned reference number 2012FOI1A1406. Please refer to this identifier in any
future correspondence. You may contact this office at (202) 732-0600 or (866) 633-1182. Our mailing
address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009.

Sincerely,

//
Yl

Catrina M. Pavlik-Keenan
FOIA Officer
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». U.S, Immigration
- and Customs
Enforcement

November 8, 2011

MONY RUIZ-VELASCO
NATIONAL IMMIGRANT JUSTICE CENTER

208 LS SALLE STREET, SUITE 1818
CHICAGO, IL. 60604

Re: 2012FO1A1406

Dear Mr. Ruiz-Velasco:

This acknowledges receipt of your Freedom of Information Act (FOIA) request to U.S. Immigration and
Customs Enforcement (ICE), dated October 26, 2011, and to your request for a waiver of all assessable
FOIA fees. Your request was received in this office on November 8, 2011. Specifically, you requested
Please provide the following electronic records from the DHS's databases for all cases where prosecutorial
discretion has been considered, exercised, and/or requested, from January 1, 2010 to the present. Please
provide the following data:

a) The Immigration Court which handled the individuals' case; b) The Immigration Judge(s) assigned to
individuals' case;

¢) The time period case was assigned to each individual court listed;

d) The time period case was assigned to individual Judge listed;

e) Date case was transferred to non-detained docket;

t) Custody history for each individual, including date detained and date released;
g) An electronic record of whether or not any EOIR-28 forms were filed in the case;
h) Date of filing of E-28(s) by attorney(s) or representative(s), if any;

i) An electronic record of whether or not any G-28 forms were flied in the case;
j) Date of filing of G28(s) by attorney(s) or representative(s), if any;

k) End date of representation for each attorney;

I) Date of initiation of removal proceedings;

m) Date of first master calendar hearing, if any;

n) Date of conclusion of removal proceedings;

0) Forms of relief (if any) which were sought in the case;

p) Whether those relief applications were granted or denied;

q) Date prosecutorial discretion was requested for each case;

r) A record indicating which party made the request for prosecutorial discretion;
s) Date of decision regarding request for prosecutorial discretion;

t) As to each case, final outcome in removal case;

u) Date of final outcome in removal case;

v) A Number for each individual! respondent; t

w) Nationality of each individual/ respondent;
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y) Gender of each individual/ respondent;
z) For each individual case, please indicate whether any of the following factors were taken into
consideration in the exercise of prosecutorial discretion:

i) Whether the person has an outstanding deportation or removal order;

0) Whether the person has a record of illegal re-entry into the U.S.;

iii) Whether the person graduated from a U.S. high school or has successfully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S.;

iv) Whether the person has a U.S. citizen or permanent resident spouse, child, or parent;

v) Whether the person has a U.S. citizen same-sex partner or spouse;

vi) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum seeker, a victim of domestic violence, human
trafficking, or other crime; and

vil) Whether the person has immediate relatives who are veterans or members of the U.S.
armed forces.

Due to the increasing number of FOIA requests received by this office, we may encounter some
delay in processing your request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part

5, the Department processes FOIA requests according to their order of receipt. Although DHS’

goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10-

day extension of this time period. As your request seeks numerous documents that will

necessitate a thorough and wide-ranging search, DHS will invoke a 10-day extension for your
request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your

request, please contact our office. We will make every effort to comply with your request in a timely
manner; however, there are currently 601 open requests ahead of yours.

As it relates to your fee waiver request, your request will be held in abeyance pending the quantification of
responsive records. The DHS FOIA Regulations, 6 CFR § 5.11(k)(2), set forth six factors to examine in
determining whether the applicable legal standard for a fee waiver has been met: (1) Whether the subject of
the requested records concerns "the operations or activities of the government;" (2) Whether the disclosure
is "likely to contribute" to an understanding of government operations or activities; (3) Whether disclosure
of the requested information will contribute to the understanding of the public at large, as opposed to the
individual understanding of the requestor or a narrow segment of interested persons; (4) Whether the
contribution to public understanding of government operations or activities will be "significant;" (5)
Whether the requester has a commercial interest that would be furthered by the requested disclosure; and
(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently large in
comparison with the public interest in disclosure, that disclosure is primarily in the commercial interest of
the requestor. If any responsive records are located, we will consider these factors in our evaluation of your
request for a fee waiver.

In the event that your fee waiver is denied, we shall charge you for records in accordance with the
DHS Interim FOIA regulations as they apply to non-commercial requestors. As a non-
commercial requestor you will be charged 10-cents a page for duplication, although the first 100
pages are free, as are the first two hours of search time, after which you will pay the per quarter-
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your fee waiver request.Per section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, the Department
processes FOIA requests according to their order of receipt. We will make every effort to comply with
your request in a timely manner; however, there are currently 601 open requests ahead of yours.
Nevertheless, please be assured that one of the processors in our office will respond to your request as
expeditiously as possible.

Your request has been assigned reference number 2012FOIA1406. Please refer to this identifier in any

future correspondence. You may contact this office at (202) 732-0600 or (866) 633-1182. Our mailing
address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009.

Sincerely,

FOIA Officer
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U.S. Department of Homeland Security
Washington, DC 20536-5009

U.S. Immigration
and Customs
Enforcement

November 8, 2011

MONY RUIZ-VELASCO

NATIONAL IMMIGRANT JUSTICE CENTER
208 LS SALLE STREET, SUITE 1818
CHICAGO, IL. 60604

Re: 2012FO1A1406

Dear Mr. Ruiz-Velasco:

This acknowledges receipt of your October 26, 2011 Freedom of Information Act (FOIA) request to U.S.
Immigration and Customs Enforcement(ICE), seeking Please provide the following electronic records
from the DHS's databases for all cases where prosecutorial discretion has been considered, exercised,
and/or requested, from January 1, 2010 to the present. Please provide the following data:

a) The Immigration Court which handled the individuals' case; b) The Immigration Judge(s) assigned to
individuals' case;

¢) The time period case was assigned to each individual court listed,

d) The time period case was assigned to individual Judge listed;

¢) Date case was transferred to non-detained docket;

t) Custody history for each individual, including date detained and date released;
g) An electronic record of whether or not any EOIR-28 forms were filed in the case;
h) Date of filing of E-28(s) by attorney(s) or representative(s), if any;

i) An electronic record of whether or not any G-28 forms were flied in the case;
i) Date of filing of G28(s) by attorney(s) or representative(s), if any;

k) End date of representation for each attorney;

I) Date of initiation of removal proceedings;

m) Date of first master calendar hearing, if any;

n) Date of conclusion of removal proceedings;

0) Forms of relief (if any) which were sought in the case;

p) Whether those relief applications were granted or denied;

q) Date prosecutorial discretion was requested for each case;

r) A record indicating which party made the request for prosecutorial discretion;
s) Date of decision regarding request for prosecutorial discretion;

t) As to each case, final outcome in removal case;

u) Date of final outcome in removal case;

v) A Number for each individual! respondent; t

w) Nationality of each individual/ respondent;
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x) Month and year of birth of each individual/ respondent;

y) Gender of each individual/ respondent;

z) For each individual case, please indicate whether any of the following factors were taken into
consideration in the exercise of prosecutorial discretion:

i) Whether the person has an outstanding deportation or removal order;

0) Whether the person has a record of illegal re-entry into the U.S.;

iii) Whether the person graduated from a U.S. high school or has successfully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S.;

iv) Whether the person has a U.S. citizen or permanent resident spouse, child, or parent;

v) Whether the person has a U.S. citizen same-sex partner or spouse;

vi) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum seeker, a victim of domestic violence, human
trafficking, or other crime; and

vii) Whether the person has immediate relatives who are veterans or members of the U.S.
armed forces.. Your request was received in this office on November 8, 2011.

As it relates to your request for expedited treatment, your request is denied.

Under the DHS FOIA regulations, expedited processing of a FOIA request is warranted if the request
involves "circumstances in which the lack of expedited treatment could reasonably be expected to pose an
imminent threat to the life or physical safety of an individual," 6 C.F.R. § 5.5(d)(1)(i), or "an urgency to
inform the public about an actual or alleged federal government activity, if made by a person primarily
engaged in disseminating information," 6 C.F.R. § 5.5(d)(1)(ii). Requesters that seek expedited processing
must submit a statement explaining in detail the basis for the request, and that statement must be certified
by the requester to be true and correct. 6 C.F.R. § 5.5(d)(3).

Your request for expedited processing is denied because you do not qualify for either category. You failed
to demonstrate a particular urgency to inform the public about the government activity involved in the
request beyond the public’s right to know about government activity generally. Your letter was
conclusory in nature and did not present any facts to justify a grant of expedited processing under the
applicable standards. '

If you deem the decision to deny expedited treatment of your request an adverse determination, you may
exercise your appeal rights. Should you wish to do so, you must send your appeal and a copy of this letter
within 60 days of receipt of this letter to: Associate General Counsel (General Law), U.S. Department of
Homeland Security, Washington, D.C. 20528, following the procedures outlined in Subpart A, Section
5.9, of the DHS Regulations. Your envelope and letter should be marked "Freedom of Information Act
Appeal." Copies of the DHS regulations are available at: www.dhs.gov/foia.

We will construe the submission of your request as an agreement to pay up to $25.00. You will be
contacted before any further fees are accrued.

We have queried the appropriate component of ICE for responsive records. If any responsive records are
located, they will be reviewed for determination of releasability. Please be assured that one of the
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processors in our office will respond to your request as expeditiously as possible. We appreciate your
patience as we proceed with your request.

Your request has been assigned reference number 2012FOIA1406'. Please refer to this identifier in any
future correspondence. You may contact this office at (202) 732-0600 or (866) 633-1182. Our mailing
address is 500 12th Street, S.W., Stop 5009, Washington, D.C. 20536-5009.

Sincerely,

£ ALY - H
i R W . "
Catrina M. Pavlik-Keena

FOIA Officer
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National Immigrant Justice Center

Sent Via U.S. 2 Day FedFix
Aptil 9, 2012

Ms. Catrina M. Pavlik-Keenan

FOIA Officer

U.S. Department of Homeland Security

U.S. Immigrations and Customs Enforcement
500 12th Street, S.\W. Stop 5009

Washington, D.C. 20536-5009

Re: Freedom of Information Act Appeal of Request for Prosecutorial Discretion and
Immigration Enforcement Priorities Information, January 1, 2010 to the present.
Reference Number: 2012FO1A1406

Dear Ms. Pavlik-Keenan:

"This is a timely appeal pursuant to 5 U.S.C. §552(2)(6)(A)(ii) of the Freedom of Information Act
(FOIA) for the denial of our FOTA request. On November 8, 2011, the office of U.S. Immigration
and Customs Enforcement (ICE) acknowledged receipt of the National immigrant Justice Center’s
(NIJC) FOIA on information about the implementation of prosecutorial discretion policies. See
Attachment . More than 30 business days have now elapsed since the filing of NIJC’s original FOIA
request, and NIJC has yet to receive any substantive tesponse. We are therefore treating the failure
of ICE to respond as a denial. See 5 U.S.C. §552)(6)(A)(1).

Through this appeal, NIJC reaffirms all aspects of its FOTA dated October 20, 2011, in which NIJC
requested the following:

L. Please provide a report generated from DHS’s computer database for all cases where
prosecutorial discretion has been considered, exercised, and/or requested, from January 1, 2010
to the present, with all of the fields requested below, and in which each individual/respondent
is identified by his or her A number.:

a) The Immigration Court which handled the individuals’ case;

b) The Immigration Judge(s) assigned to individuals’ case;

¢) The time period case was assigned to each individual court listed;

d) The time period case was assigned to individual Judge listed;

¢) Date case was transferred to non-detained docket;

f) Custody history for each individual, including date detained and date released:;
g An electronic record of whether or not any EOIR-28 forms were filed in the case;
h) Date of filing of E-28(s) by attorney(s) or representative(s), if any;

1) An electronic record of whether or not any G-28 forms were filed in the case;
1) Date of filing of G-28(s) by attorney(s) or representative(s), if any;

k) End date of representation for each attorney;

) Date of initiation of removal proceedings;

m) Date of first master calendar hearing, if any;

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Illinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 ! www immigrantiustice.org
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Date of conclusion of removal proceedings;

Forms of relief (if any) which were sought in the case;

Whether those relief applications were granted or denied;

Date prosecutorial discretion was requested for each case;

A record indicating which party made the request for prosecutorial discretion;

Date of decision regarding request for prosecutorial discretion;

As to each case, final outcome in removal case;

Date of final outcome in removal case;

A Number for each individual/respondent;

Nationality of each individual/ respondent;

Month and year of birth of each individual/ respondent;

Gender of each individual/ respondent;

For each individual case, please indicate whether any of the following factors were taken into

consideration in the exercise of prosecutorial discretion:

1)  Whether the person has an outstanding deportation or removal order;

i) Whether the person has a tecord of illegal re-entry into the U.S.;

iif) Whether the person graduated from a U.S. high school or has successfully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S.:

1v) Whether the person has a U.S. citizen or permanent resident spouse, child, or parent;

v) Whether the person has a U.S. citizen same-sex partner or spouse;

vi) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum secker, a victim of domestic violence, human
trafficking, or other crime; and

vii) Whether the person has immediate relatives who are veterans or members of the U.S.
armed forces.

Records which explain any coding included in the response to request #1, so as to enable us to
understand your response to the FOIA request.

All reports, memoranda, analysis, communications, or other documents, which include,
summarize, or relate to the implementation of prosecutorial discretion policies and guidelines.
We would specifically request:

a)

b)

Any analyses, feports, communications, emails, memoranda, or other documents pertaining
to the joint commission comprised of DHS and the Department of Justice which was
mentioned in the August 18, 2011 letter from Secretary Janet Napolitano to Senate Majority
Leader Harry Reid;

Additionally any reports, memoranda, analysis, emails or communication by DHS to the US
Citizenship and Immigration Services (USCIS) and Customs and Border Patrol officers
relating to prosecutorial discretion, administrative closure of cases of individuals in removal
proceedings, or efforts to prioritize immigration enforcement; and

Any form, worksheet, or document used to analyze, determine, consider, or review
determinations regarding prosecutorial discretion.

NIJC requested copies of the above listed documents and manuals to better understand the
implementation of prosecutorial discretion, and better inform NIJC staff, legal advocates, clients,
and the general public. A copy of NIJC’s FOIA request 1s enclosed. See Attachment B.

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, lllinois 60604 | ph: 312-660-1370 [ fax: 312-660-1505 | www. immigrantinstice. ore
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Expedited Processing

Furthermore, USCIS erred in finding that expedited processing was not warranted. See Attachment A
page 2. There 1s urgency in reporting to the public the information about the government activity
requested through the instant FOIA request. See 6 C.F.R. §5.5(d).

National Immigrant Justice Center

Fee Waiver

The Requester is entitled to a waiver of all costs because the information sought “is likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the [Requester’s] commercial interest.” 5 U.S.C. §

552()(H)(A)(iid); see alio 6 C.F.R. § 5.11(k) (records furnished without charge if the information is in
the public interest, and disclosure is not in the commercial interest of the institution).  The
Requester has a proven track-record of compiling and disseminating information to the public about
government functions and activities. We intend to make your response — and an analysis thereof —
publicly available on our website, www.immigrantjustice.org. The issue of implementation of the
government’s prosecutorial discretion principles is one of significant public interest. The Requester
has undertaken this work in the public interest and not for any private commercial interest. The
primary purpose of this FOIA request 1s to obtain information to further the public’s understanding
of federal government’s policies and practices regarding the exercise of prosecutorial discretion.
The records sought in this request will inform the public of the scope and effect of the
government’s implementation of its prosecutorial discretion guidelines.

As stated above, the Requester has no commercial interest in this matter. The Requester will make
any information that it receives as a result of this FOIA request available to the public, including the
press, at no cost. Disclosure in this case therefore meets the statutory criteria, and a fee waiver
would fulfill Congress’ legislative intent in amending FOIA. See Judicial Watch Ine. v. Rossorti, 326 F.3d
1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally construed in

favor of waivers of noncommercial requesters.”).

Because the documents subject to this request are not sought for any commercial use, we
understand that no fee may be charged for the first two hours of search time of for the first 100
pages of duplication. 5 U.S.C. 9552(2)(4)(A)(wv)(II). If you decline to waive these fees, and if these
fees will exceed $100.00, please notify us of the amount of these fees before fulﬁlling this request.
We note that under FOIA, an agency may only charge “reasonable standard charges for document
duplication,” and not search-related costs, to “a representative of the news media.” Under the 2007
amendments to FOIA, “a representative of the news media,” means “any person or entity that
gathers information of potential interest to a segment of the public, uses its editorial skills to turn
the raw materials into distinct work, and distributes that work to an audience.” 5 US.C. §
552()(6)(A)(iD). “News” means “information that is about current events or that would be of
current interest to the public.” Examples of news media entities includes “alternative media” that
disseminate their publications for free “through telecommunications services,” i.e., the internet. As
noted above, NIJC has a track record of turning raw material into reports and other publications for
distribution to the general public, which it does at no charge. Because NIJC qualifies as “a
representative of the news media” under the revised statutory definition, you should not charge
NIJC any search-related costs for this FOIA trequest. Should you have any questions regarding
NIJC’s work in gathering information and using editorial skills to digest or distribute that

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Illinois 60604 I ph: 312-660-1370 | fax: 312-660-1505 | www innnigrantjustice.org
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information to the general public, please advise me, and I will be happy to provide examples and
explanation.

National Immigrant Justice Center

In the alternative, the Requester seeks all applicable reductions in fees pursuant to 6 C.I*.R. §5.11(d).
The Requester agrees to pay for the first 100 pages of duplication. See 6 C.F.R. §5.11(d). The
Requester agrees to pay search, duplication, and review fees up to 3200.00. If the fees will amount
to more than $200.00, the Requester requests a fee waiver pursuant to 5 U.S.C. §552(a)(4)(A)(ii). If
no fee waiver is granted and the fees exceed $200.00, please contact the Requester at the telephone
number below to obtain consent to incur additional fees.

ICE did not indicate whether our request for a fee waiver has been granted and has only indicated
that our request will be held in abeyance pending the quantification of responsive records. It should
be noted that in response to the same FOIA request, U.S. Citizenship and Immigration Services
(USCIS) indicated on November 07, 2011 that NIJC’s fee waiver request had been granted. NIJC is
entitled to a fee waiver pursuant to 5 U.S.C. 552()(#)(A)(it) and 6 CFR § 5.11(k) because these
requests seek documents, the disclosure of which “is in the public interest because it is likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the commercial interest of the requester.” [d. As indicated in further detail in
the original FOIA request, NIJC satisfies all of these requirements,

Conclusion

Please construe this as an ongoing FOIA request, so that any records that come within the
possession of the agency ptior to your response to this FOIA request should also be considered
within the scope of the request. Please provide data that is current as of the day of production of
the data.

More than 30 business days have now clapsed since the filing of NIJC’s original FOTA request, and
NIJC has yet to receive any substantive response. We are therefore treating the failure of ICE to
respond as a denial.

If all o part of any of this request is denied, please specify the exemption(s) claimed for withholding
cach item of data. If some portion(s) of the requested materials are determined to be exempt, please
provide the remaining non-exempt portions. See 5 U.S.C. §552(b). To the extent that materials are
excised, please “black out” these materials, rather than “whiting out” or “cutting out” these
materials. We reserve the right to appeal any decision(s) to withhold information and expect that
you will list the address and office to which such an appeal may be directed. See 5 U.S.C.

5552()(6)(A)().

The Requester certifies that the above information 1s true and correct to the best of the Requester’s

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Illinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 [ werw, immigrantustice, org
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We anticipate a response to this appeal from your office within 20 business days, as stipulated by 5

U.S.C§ 552(a)(6)(A)(ii). Please do not hesitate to contact me at 312/660-1360 or via email at
mruizvelasco(@heardandalliance.org should you have any questions.

S 5

Mony Rugz-V elasci},%l)lrecto?gf Legal S
National ﬁ’nmi%rant .}&M@tef

Enclosures
ce: James A. Klenk, Esq. SNR Denton US LLP
Samuel Fifer, Esq. SNR Denton UL LLP

13030802\ V-1

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
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U.S. Department of Homeland Security
Washington. DC 20536-5009

U.S. Immigration
and Customs
Enforcement

November 8. 2011

MONY RUIZ-VELASCO

NATIONAL IMMIGRANT JUSTICE CENTER
208 LS SALLE STREET. SUITE 1818
CHICAGO. IL 60604

Re: 2012FOI1A 1406

Dear Mr. Ruiz-Velusco:

This acknowledges receipt of your October 26, 2011, Freedom of Information Act (FOIA) request to the
Immigration and Customs Enforcement (ICE), for Please provide the following electronic records from the
DHS's databases for all cases where prosecutorial discretion has been considered, exercised, and/or
requested, from January 1, 2010 to the present. Please provide the following data:

a) The Immigration Court which handled the individuals' case; b) The Immigration Judge(s) assigned to
individuals' case;

¢) The time period case was assigned to each individual court listed;

d) The time period case was assigned to individual Judge listed:

e) Date case was transferred to non-detained docket;

t) Custody history for each individual, including date detained and date released;

£) An electronic record of whether or not any EOIR-28 forms were filed in the case;
h) Date of filing of E-28(s) by attorney(s) or representative(s), if any;

1) An electronic record of whether or not any G-28 forms were flied in the case:

1) Date of filing of GG28(s) by attorney(s) or representative(s), if any:

k) End date of representation for each attorney;

I) Date of initiation of removal proceedings;

m) Date of first master calendar hearing, if any;

n) Date of conclusion of removal proceedings;

0) Forms of relief (if any) which were sought in the case;

p) Whether those relief applications were granted or denied;

q) Date prosecutorial discretion was requested for each case;

r) A record indicating which party made the request for prosecutorial discretion;

s) Date of decision regarding request for prosecutorial discretion;

t) As to each case, final outcome in removal case;

u) Date of final outcome in removal case;

v) A Number for each individual! respondent; t EXHIBIT
!
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w) Nationality of each individual/ respondent;

X) Month and year of birth of each individual/ respondent;

v) Gender of each individual/ respondent;

z) For each individual case, please indicate whether any of the following factors were taken into
consideration in the exercise of prosecutorial discretion:

1) Whether the person has an outstanding deportation or removal order:

0) Whether the person has a record of illegal re-entry into the U.S.;

iii) Whether the person graduated from a U.S. high school or has successtully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S.-

1v) Whether the person has a U.S. citizen or permanent resident spouse, child, or parent;

v) Whether the person has a U.S. citizen same-sex partner or spouse;

vi) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum seeker, a victim of domestic violence, human
tratficking, or other crime: and

vii) Whether the person Las immediate relatives who are veterans or members of the U.S.
armed forces.

Your request was received in this office on November 8, 2011.

Due to the increasing number of FOIA requests received by this office, we may encounter some delay in
processing your request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 3, the Department
processes FOIA requests according to their order of receipt. Although DHS’ goal is to respond within 20
business days of receipt of your request, the FOIA does permit a 10-day extension of this time period. As
your request seeks numerous documents that will necessitate a thorough and wide-ranging search, DHS will
invoke a 10-day extension for your request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to
narrow the scope of your request, please contact our office. We will make every effort to comply with your
request in a timely manner; however, there are currently 601 open requests ahead of yours.

Provisions of the Act allow us to recover part of the cost of complying with your request. We shall charge
you for records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial
requesters. As a non-commercial requester you will be charged 10-cents a page for duplication, although
the first 100 pages are free, as are the first two hours of search time, after which you will pay the quarter-
hour rate ($4.00, $7.00, $10.25) of the searcher. We will construe the submission of your request as an
agreement to pay up to $25.00. You will be contacted before any further fees are accrued.

We have queried the appropriate program offices within ICE for responsive records. If any responsive
records are located, they will be reviewed for determination of releasability. Please be assured that one of
the processors in our office will respond to your request as expeditiously as possible. We appreciate your
patience as we proceed with your request.
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Your request has been assigned reference number 2012F OIA1406. Please refer to this identifier in any
future correspondence. You may contact this office at (202) 732-0600 or (866) 633-1182. Our mailing
address is 500 12th Street, S.W.. Stop 5009. Washington, D.C. 20536-5009.

Sincerely,

Catrina M. Pavlik-Keenan
FOIA Officer
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U.S. Immigration
and Customs
Enforcement

November 8. 2011

MONY RUIZ-VELASCO

NATIONAL IMMIGRANT JUSTICE CENTER
208 LS SALLE STREET. SUITE 1818
CHICAGO, IL 60604

Re: 2012FOI1A 1406

Dear Mr. Ruiz-Velasco -

This acknowledges receipt of your Freedom of Information Act (FOIA) request to U.S. Immigration and
Customs Enforcement (ICE), dated October 26, 2011, and to your request for a waiver of all assessable
FOIA fees. Your request was received in this office on November 8, 2011. Specifically, you requested
Please provide the following electronic records from the DHS's databases for all cases where prosecutorial
discretion has been considered, exercised, and/or requested, from January 1, 2010 to the present. Please

provide the following data:

a) The Immigration Court which handled the individuals' case; b) The Immigration Judge(s) assigned to
individuals' case:

¢) The time period case was assigned to each individual court listed;

d) The time period case was assi gned to individual Judge listed;

¢) Date case was transferred to non-detained docket;

t) Custody history for each individual, including date detained and date released;
£) An electronic record of whether or not any EOIR-28 forms were filed in the case;
h) Date of filing of E-28( s) by attorney(s) or representative(s), if any;

1) An electronic record of whether or not any G-28 forms were flied in the case;
1) Date of filing of G28(s) by attorney(s) or representative(s), if any;

k) End date of representation for each attorney;

[) Date of initiation of removal proceedings;

m) Date of first master calendar hearing, if any;

n) Date of conclusion of removal proceedings;

0) Forms of relief (if any) which were sought in the case;

p) Whether those relief applications were granted or denied;

q) Date prosecutorial discretion was requested for each case;

1) A record indicating which party made the request for prosecutorial discretion;
s) Date of decision regarding request for prosecutorial discretion;

t) As to each case, final outcome in removal case;

u) Date of final outcome in removal case;

v) A Number for each individuall respondent; t

w) Nationality of each individual/ respondent;
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y) Gender ot each individual/ respondent;
z) For each individual case, please indicate whether any of the following factors were taken into
consideration in the exercise of prosecutorial discretion:

1) Whether the person has an outstanding deportation or removal order:

0) Whether the person has a record of illegal re-entry into the U.S.:

iti) Whether the person graduated from a U S. high school or has successtully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S.:

1v) Whether the person has a U.S. citizen or permanent resident spouse, child, or parent:

v) Whether the person has a U.S. citizen same-sex partner or spouse;

vi) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum seeker, a victim of domestic violence, human
trafficking, or other crime; and

vii) Whether the person has immediate relatives who are veterans or members of the U.S,
armed forces.

Due to the increasing number of FOIA requests received by this office, we may encounter some
delay in processing your request. Per Section 5.5(a) of the DHS FOIA regulations. 6 C.F.R. Part

5, the Department processes FOIA requests according to their order of receipt. Although DHS®

goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10-

day extension of this time period. As your request seeks numerous documents that will

necessitate a thorough and wide-ranging search, DHS will invoke a 10-day extension for your
request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you care to narrow the scope of your

request, please contact our office. We will make every effort to comply with your request in a timely
manner; however, there are currently 601 open requests ahead of yours.

As it relates to your fee waiver request, your request will be held in abeyance pending the quantification of
responsive records. The DHS FOIA Regulations, 6 CFR § 5.1 1(k)(2), set forth six factors to examine in
determining whether the applicable legal standard for a fee waiver has been met: (1) Whether the subject of
the requested records concerns "the operations or activities of the government;” (2) Whether the disclosure
1s "likely to contribute" to an understanding of government operations or activities; (3) Whether disclosure
of the requested information will contribute to the understanding of the public at large. as opposed to the
individual understanding of the requestor or a narrow segment of interested persons; (4) Whether the
contribution to public understanding of government operations or activities will be "significant;" (5)
Whether the requester has a commercial interest that would be furthered by the requested disclosure; and
(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently large in
comparison with the public interest in disclosure, that disclosure is primarily in the commercial interest of
the requestor. If any responsive records are located, we will consider these factors in our evaluation of your
request for a fee waiver.

In the event that your fee waiver is denied, we shall charge you for records in accordance with the
DHS Interim FOIA regulations as they apply to non-commercial requestors. As a non-
commercial requestor you will be charged 10-cents a page for duplication, although the first 100
pages are free, as are the first two hours of search time, after which you will pay the per quarter-
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your fee waiver request.Per section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, the Department
processes FOIA requests according to their order of receipt. We will make every effort to comply with
your request in a timely manner; however, there are currently 601 open requests ahead of yours.
Nevertheless, please be assured that one of the processors in our office will respond to your request as
expeditiously as possible.

Your request has been assigned reference number 2012FOIA1406. Please refer to this identifier in any
future correspondence. You may contact this office at (202) 732-0600 or (866) 633-1182. Our mailing
address is 500 12th Street, S. W, Stop 5009. Washington, D.C. 20536-5009.

Sincerely,

- ¥ 2
Y gt
[ p

Catrina M. Pavlik-Keenan
FOIA Officer
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U.S. Dep:irtment of Homeland Security
Washington. DC 20536-3009

U.S. Immigration
and Customs
Enforcement

November 8. 2011

MONY RUIZ-VELASCO

NATIONAL IMMIGRANT JUSTICE CENTER
208 LS SALLE STREET. SUITE 1818
CHICAGO, 1. 60604

Re: 2012FOIA 1406

Dear Mr. Ruiz-Velasco:

This acknowledges receipt of your October 26, 2011 Freedom of Information Act (FOIA) request to U.S.
Immigration and Customs Enforcement(ICE), seeking Please provide the following electronic records
from the DHS's databases for all cases where prosecutorial discretion has been considered, exercised,
and/or requested, from January 1, 2010 to the present. Please provide the following data:

a) The Immigration Court which handled the individuals’ case; b) The Immigration Judge(s) assigned to
individuals' case;

¢) The time period case was assigned to each individual court listed;

d) The time period case was assigned to individual Judge listed:;

¢) Date case was transferred to non-detained docket;

t) Custody history for each individual, including date detained and date released;
2) An electronic record of whether or not any EOIR-28 forms were filed in the case;
h) Date of filing of E-28(s) by attorney( s) or representative(s), if any;

1) An electronic record of whether or not any G-28 forms were flied in the case;
J) Date of filing of G28(s) by attorney(s) or representative(s), if any;

k) End date of representation for each attorney;

[) Date of initiation of removal proceedings;

m) Date of first master calendar hearing, if any;

n) Date of conclusion of removal proceedings;

0) Forms of relief (if any) which were sought in the case;

p) Whether those relief applications were granted or denied;

q) Date prosecutorial discretion was requested for each case;

r) A record indicating which party made the request for prosecutorial discretion;
s) Date of decision regarding request for prosecutorial discretion;

t) As to each case, final outcome in removal case:

u) Date of final outcome in removal case;

v) A Number for each individual! respondent; t

w) Nationality of each individual/ respondent;
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x) Month and year of birth of each individual/ respondent;

v) Gender of each individual/ respondent:

z) For each individual case, please indicate whether any of the following factors were taken into
consideration in the exercise of prosecutorial discretion:

1) Whether the person has an outstanding deportation or removal order:

0) Whether the person has a record of illegal re-entry into the U.S.:

tii) Whether the person graduated from a U.S. high school or has successtully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S.;

1v) Whether the person has a U.S. citizen or permanent resident spouse. child, or parent;

v) Whether the person has a U.S. citizen same-sex partner or spouse;

v1) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum seeker. a victim of domestic violence. human
tratficking, or other crime; and

vii) Whether the person has immediate relatives who are veterans or members of the U.S.
armed forces.. Your request was received in this office on November 8, 2011.

As it relates to your request for expedited treatment, your request is denied.

Under the DHS FOIA regulations, expedited processing of a FOIA request is warranted if the request
involves "circumstances in which the lack of expedited treatment could reasonably be expected to pose an
imminent threat to the life or physical safety of an individual," 6 C.F.R. § 5.5(d)(1)(i), or "an urgency to
inform the public about an actual or alleged federal government activity, if made by a person primarily
engaged in disseminating information," 6 C.F.R. § 5.5(d)(1)(ii). Requesters that seek expedited processing
must submit a statement explaining in detail the basis for the request, and that statement must be certified
by the requester to be true and correct. 6 C.F.R. § 5.5(d)(3).

Your request for expedited processing is denied because you do not qualify for either category. You failed
to demonstrate a particular urgency to inform the public about the government activity involved in the
request beyond the public’s right to know about government activity generally. Your letter was
conclusory in nature and did not present any facts to justify a grant of expedited processing under the
applicable standards.

[t you deem the decision to deny expedited treatment of your request an adverse determination, you may
exercise your appeal rights. Should you wish to do $0, you must send your appeal and a copy of this letter
within 60 days of receipt of this letter to: Associate General Counsel (General Law), U.S. Department of
Homeland Security, Washington, D.C. 20528, following the procedures outlined in Subpart A, Section
5.9, of the DHS Regulations. Your envelope and letter should be marked "Freedom of Information Act
Appeal." Copies of the DHS regulations are available at: www.dhs.gov/foia.

We will construe the submission of your request as an agreement to pay up to $25.00. You will be
contacted before any further fees are accrued.

We have queried the appropriate component of ICE for responsive records. If any responsive records are
located, they will be reviewed for determination of releasability. Please be assured that one of the
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processors in our office will respond to your request as expeditiously as p0551ble We appreciate your
patience as we proceed with your request.

Your request has been assigned reference number 2012FOIA1406". Please refer to this identifier in any

future correspondence. You may contact this office at (202) 732-0600 or (866) 633-1182. Our mailing
address is 500 12th Street, S.W.. Stop 5009, Washington, D.C. 20536-5009.

Sincerely,

Catrina M. Pavlik—Keénan
FOIA Officer
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Yord iUy, o VA BRI, Lotnie Ny
Olcrober 2002010

Department of | lomeland Securiny

i lc;ulqu;nttcrs & l’riv:lcx' Otfice

o~ Deparmment of Homeland Sccunry
Privacy Office

Direcror, Disclosure & f-¢ A

S Murray Drive SW, Buitlding 411)
~TOWP G633

Washingron, D 20328-41635

Fmul; oLt dlson and r e geehs ooy

Rer Freedom of Intormarion Acr Request
Dear Ms, l’:lvhk'l\'ccn:m;

Hhis leteer consneures request tor informarion pursuant o rthe Freedom of Informarion  \¢r
CIOIA™Y, 5 s 2552 on behalf of Heartland AMlance's Nariona Immigrane Justice Cenrer
CNTIC™ NI s g not-tor-protir agency that provides Immigration legal services ro low-income
Immigrants, retugees and asvlum seekers. NIC secks informarion regarding rhe 178 Deparrment of
Homeland Security's implemenrarion of Its prosecutorial discretion guidelines and direenives, 16 this
end. NG seeks disclosure  of My and all records, mchuding 4] clectronic documents und
communications in the custody ot the of the Deparrment of Homeland Seeurity (DS £
( ‘irizenship and Immigration Services (1 NCIS™, Immigrations ang Customs Iintorcement IS
and any other subcomponents {collectively the CDHS™, as described n the specific requests lisred
helow.

Vst ths backdrop, and as turther discussed below, NI is entitled to a fee warver pursuant ro 3
5.0 % 352(:1)(4\)(,\)(1&1') and even absent the arant ot such g fee warver, “tees shall lye ltmired ro
reasonable standard charges tor document duplication,” and KCAICh Detroes gy pe asiesicd for these
requests, because NJIC qualifies as a “represenrative of the news media” under 5175 ¢ o ]
;32(:1)(4)(.\)(11")( I-(1D. NIC s also curirled ro expedired processing of these requesrs under 3

s o a3z fu6)(13),

Specific Requests and Instructions

Lo Please provide the tollowing clectronic records trom the DS databases for 4] cases where
Prosecutorial discretion has heen considered, exercised, and/or requested. tfrom January
L2010 1o the presenr. Please provide the tollowing dara:

Lo Phe Immigrarion Courr which handled the mdividualy’ case;
by Ihe Immigrarnion Judge(s) assigned to mdividualy’ case;
©i The nime period ease was assigned to cach ndividual cougr hsted:

Hewtland Aliance for Human Needs & Human Rivhig Nattonal tmnverant Justice Center
%S LaSalle Sireer, Sune IX1s, Chicago. hnors 61604 - Phi 312-660-1370 iy 20601505 . ., R HIR TR
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é

1 The nme pertod case was assigned to ndvidual Judge hsted:

¢r Duare case was rransterred o non-deramed docker:
0 Custody history for cach mdividual, mcluding dare deramed and dare released:
<1 Anclecronie record of wherher or nor any 1O R-28 forms were tiled i the case:
b1 Date of filing of 1H-28(x) by arrornevis) or represenganvedsi, if any:
v An clecrronie record of whether or not any G-28 forms were tiled in the case:
i Dare of filing of G-28(s) by artornev(s) or representanvels), it any;
81 Ead date of representaton for cach arrorney:
[ Date of mtratton of removal proceedings;
i Dare of tirst masrer calendar hearng, 1f anv;
ni Date of conclusion of removal procecdings:
o1 Forms of relief (i anv) which were sought in the case:
pI Wherther those relief applications were eranted or denied:
) Dare prosecutonal discrerion was requested tor each case;
)\ record indiczmng which party made the request tor prosecuronial discrerion:
< Dare of decision regarding request tor prosecurorial discrerion:
0 As o each case, tinal outcome in removal case:
w) - Date ot tinal ourcome in removal case:
v} \ Number tor cach mdividual/ respontdent;
W) Natonaliey of cach individual/ respondent:
<) Monrh and vear of birth of cach individual/ respondent;
v Gender of each individual/ respondent;
7y For each mdividual case, please indicare whether any of the following facrors were raken into
constderation in the exercise of prosecutortal discrenon:
i Whether the person has an outstanding deportation or removal order:
) Whether the person has a record of legal re-enrrv into the 1.8
. Wherther the person oraduated from a U8, high school or has successtully pursued or 15
pursuing a college degree at a legirimare instirution of higher education in rhe U5
) Wherther the person has a U.S. citizen or permanent resident spouse, child, or parent;
v) Wherher the person has a 1.5, cirizen same-sex parmer or spouse;
v1) Wherher the person is likely ro be oranted temporary or permanent status or ocher relief
from removal, including as an asvlum secker, a victim of domestic violence, human
ratticking, or other crime; and
ity Whether the person has immediare relarives who are vererans or members of the 7S,
armed torees.

Please provide a report gencrared from DHS's compurer darabase with all of the ficlds
requesred above and in which each mdividual/ respondent 15 1dentified by his or her A number.
Please prepare the report in such a wav that it will be accessible using a seandard darabase
program (such as lixcel). Dara in a delimired field darabase 15 also acceprable. It a delimired
field database 15 used, please indicate the delimirer (tab, comma, crc.). Compact discs are rhe
preferred media. Please provide dara thar is currenr as ot rhe d: v of production of the data.

Please provide records which explaint anv coding mcluded i the response to request #1456 as ro

cnable us ro undersrand vour response to rhe 'O request.

Please provide any and all reporrs, memoranda, analysts, communicarions, or orher documents.

Heardand Alhance for Human Needs & Human Rights 1 Nationa) Immigrant Justice Center
208 S, LaSalle Street. Suite 1815, Chicago. Hinois OUBL T ph: 312-660-13701 fax: 312-660-1505 1
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which nclude, summarize, or relare o the implemenranon of prosecutorial discrenion policies
I i ]
nd gurdelines, We would speciticaily reUUReSE
Al H H
Ay analvses, teports, communtcanons, emals, memoranda, or other documentes perranimy

o the ome commission comprised of DHS and rthe Deparmment of fustice which was
mennoned n the Nuguse 18, 2011 lerrer from Secretary Janer Napofitano ro Senare Majoriey
[ eader Flarey Rewds

by Addinonally any repores, memoranda, analvsis, emads or communtcanon by DHS o the S
Cinzenship and Immieraton Services (0 SCIS) and Customs and Border Parrol otticers
relating ro prosecurortal discrerion, ;\dmmxs'frxm e closure of cases of ndividuals 1 remos al
proceedinges, or ettores ro priorrze immigranon enftorcement: and

<o Any torm, worksheer, or document used o analyze, derermine, conswder, or review
determinacions regarding prosecurorial discretion,

Itall or part of any of this request 1s denied, please s specttv the exempnon(s) claimed for withhol ling
cach record. Please also state the number ot documents or portions thereof bemg wichheld, rhe
number of pages of cach document being withheld, and the dates of the documents withheld, 1f
some porttonds) ot the requested marerials are dcrummui to be exempt, please provide the

rematning non-exempt portions. e 5 LS.

552(h). We reserve rthe right ro appeal anv decisions)
o withhold nformarion and ex spect that vou will list rhc address and otfice to which such an appeal
mav be direcred. See 5 U.S.CL S520)(6)(\)y().

Request for Fee Waiver

NHC s also entitled to o fee warver pursuant ro 5 UL.S.C532(a)(4)(, V() and 6 CFR 3 Hk)
because these requests seck documents, the d lisclosure of which “is in the public i inrerest hca ause 1t is
ikely ro contribure stgnificandy ro public understanding of rhe Operanons or activities of the
sovernment and is not primanly in the commercial interest of the requester.” [,

F'rom the ourser, 1t 1s imporrant to note that Congress intended to encourage “open and accounralle
overnment” under the [€ )I \ fee waiver t provision, ( Aizens for Responsihility and 1 thicy in Weashinoron

U8 Deptoof e, 593 ‘mpp 2d 261, 271 (D.D.C. 2009, \'rcncics' should “apply rthe public-
mrerestwaver iberallv.” Conkdin p, 1 /fu/ States, 654 |7, Supp. LHO4 1005 (D.Colo. 1987, 1IHS
reaulations clanty thar tee watvers are appropriate it disclosure of rhc requesred informarion saristies
o requirements: that ics “in the public interest because it is likely to conrribure signiticantly ro
public understanding of rhe operarions or ‘mm'mc» of rhc government” and ri 1t ir s "not primarily
i the commercal nterest of the requester.” 6 CI'R 3, Ky and 6 CI'R Pk,

l'o determine whether the requested ntormarion satisties rthe tirse requirement, DHS has idenrified
four relevanr factors: 1) whether rhe subject of the request concerns “rhe OPErarions or actvines of
the Jfederal] governments” i) wherher the informarion | s meanmgtully informarive about rhe
operatons or acnvires of the government such thar its disclosure s “likely ro conrribure” roy un

inderstanding of such government tuncrions: () whether disclosure Of the mtormarion will
contribute ro “public undersranding,” meaning a reason; 1blv broad audience of nrerestred persons

Hearthand Alliance tor Human Needs & Human Rights 1 N mmul Immierant lusuce Conter
285 LuSalle Street. Suite 1313, Chicago. [inois 60604 | Phe 312-660-1370 11 32-660-1505 1«0 BT
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snderstanding of government operanons or acivires, 6 ( PR THRN DY

ts
concerns: 111 wherher the requester has a commercial mrerest thar would
requested disclosure and (i) wherher rhe public mrerest in disel
v denntied commercial mrerest of the red juester. 6 CPR D500

N

N

regarding prosecurorial discrerion. As this request concerns the appheation of DHS's

Lo

the Unired Srares, 1t pertains directly o the primary
operattons and activities of the sOvernment.

tha

coals. DHS has issued numerous press releases, publi
disseminare ro the public reg garding their oy
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ond just the requester: and vy whether the disclosure will Csigniticanty” increase public

derermune whether the cquest satsties the second requirement, DHS has wenatied mwvo

d be furthered | by the
osure 1s greater mn mugeniude than

{;]\;’.»,?

75 request sansties all ot these requirements, as discussed in further derl below,

* The Subject Directly Concerns the Operations of the Federal Government

IC7s request seeks mformation relaning o the mreerpretanon and implementation DEHS's policies
nolicies
policy, mcluding removal of non-cirizens from
mussion ot DHS and clearl v deals with the

Lhe public has an inrerest in obtaning mtormarion

v may help them evaluare DHS s pertormance and | mvesntgate whether DHS 1s fulfilli

ILCIHIIIU nnp ementanon of IIUH)!"ITIU()U law and

g s srared
slicanions, and newsletrers that thev rourinely

seranions, and which are available on rhe Ageney's

respective websites, which further demonstrare this facror 1s mer.

Ihe kev mquiry wirh respect to a FOLN fee waiver rec
requested nformanon is likel lv ro conrribute . stenific

of T

=

D.D.C 2

Phis clemenr is also met for many of rhe same re:
miformarton nucsmuv ey clarirv the process by which DHS
2121
sLovernment actviries attecting thousands of individus s,
ro an understanding of this process as it will reveal sul

ror

pp. 2d 261, 270 (D.D.C. 20 ). When evaluating thi
examined “in lght of the 1dumrv and objectives of th

proposed dissemination, and rhe rcquc*tcr
DT

* The Informative Value Will Contribute to an Understanding

of Government
Activities

juest s whether “*disseminarion of rhe

antly ro cirzens’ undcrsr'mqu of the workings
hetr government.™ Citisens for Re SPonsibility and Lithics in 1 ashéinoton v, 1.8, e ploof Ui, 393 1.
this tactor, fee waiver requests should be

e requester, the scope of the rec quester’s
capaciry ro disseminate the requested mtormarion.’
Fechnical Assistanee Oro, Ineon LS, Dep't. of Flomsing and U rban Der,, 85 1 Supp. 2d 46, 48-49

.

sons as the tirst factor. NI s rec quest seeks

S applies irs authortey under [N v

QOGN BIOAD. The Wdentitications of organizations as Lier 11 rerrorise OrganzZarions are

This reg quest will meaningtully conmribure
sstantive and procedural informanon relevane

e provision'’s cttect on immigration, a subject which 15 of interest 1o the public at large and

N

rddimonal informanon from the applicant. [

N

deny

cek

HC notes that betore making an adverse derermiarion reoardi

ing tee wawer, the Ageney should seck

W atch D v Clen, Sepme, ledmn.. No. Cie N 98-2023 RA I
PALL 335338030, ar 4+ D.D.C Sept. 23, 20003,

Fhus, ro the extenr the . \ueney's intnal assessmenr 1 ro
thts tee waver, which NIJC strongly asserts would be | improper and |

m error, the Agenev should tirse
additonal informarion trom NI betore reachi uny sucl

van adverse dererminarion.

Hewtland Alliance for Human Needs & Human Rights | Nat u»n t imigrant fustice Center
SO%S LaSadle Street. Suite 1818, Chicago. linois AOOLA T ph: 312-660-1 3701 fax: 326601505 1 0
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parnicularhy to mdividuals who fiee removal proceedings. NIC mrends o analyze any mtormanon
responsive ro s requeses, share this analvsis wirh the public through memoranda, z‘c;?en'ra\ O press
releases, and disseminare anv documents it kqmr‘c\‘ from ths re quest ro the public via the news
med or direetdy ro s members, N T clearly has rhe abiliey ro dissenmunare the | HITOTMANOn: 1% one
court nored, “in chis ]nrnm‘lmml Ve, rgdmolmr\ has made i possible for almost anvone o r'uirili
chis requirement”™ D0 Ty Zx~:xm;~ S5 supp. 2d ac 9. See i Fodern (O RESr Lapp

U2 Supp. 2d 197203 (D.DLC, 2000 I tberally construme d

cnvor of the FCUUCSTEr a8 I Must, rhc Court finds that FedCURES webstte, newsletrer and chat room

As nored above, NIC mrends ro hosr
provide a usetul rool o rhe public.
Furthermore, as discussed above, the Agenev’s own publications demonstrare rhat 4 rel
mtormarton will senittcantly conrribure o an undersranding ot 1

1 TCC walv er rcqmrc ICs m H}L‘

rean adequate means of disseminanng mtormarion, ..,
the responsive documents o s webstee, which will
case ot this
e Agenev's sovernmenral acvities.
* This Information Will Contribute to the Understanding of a Broad Audience

The eriteria of whether disclosure will benefit the public ar large and conrrbute to public
understinding are “hopelessly mrcrm‘mcd T Project i Nilitary Procarement 1., Dept o Ney, 710 |
Sum S362, 304 0. 8 (D.D.CL 1989, These rec quirements seek to ensure that a fee w atver resules in

he dissemination of information o an audience greater than the requesrer alone. DHS standards
specttically note thar ex pgmsu mn the subject area and txi)llm and mrention ro etfecriv elv convey

mrormation ro the public shall be considered. 6 CIR S L)) (). NIJC is a non- protit
organizarion which advocares for immigrants through dlru.t legal services, advocacy camyp: ugns
umed at policy reform, and public educarion. NIJC facilitares | Csj;’ll services for more than 10,000

non-cirizens each vear. Many of these non-citizens are directly atfecred | w DHS's

policies x'cgzxrdmfr
prosecurortal discretion. \ddmmullv NIC's expertise is retlecred in 1l

1e trarung and guidance ir
provides tor approximately |, 0} pro bono attornevs Fepresennng non-cirizens through NIJC’s o
bong projects. ( unsgquulrlv, any mtormation received by NIJC would be meorporared mro the
orgamzaron’s work and disseminated to a farge audience.
Moreover, courts have repeatedly held thar the requested mtmm‘lrum need not reacl
hm wd cross-secrion of rhc puth to huum the “public ar large” for this purpose. See. e.o. Carney .
LS Deptoof Jastiee, 19 F 3 807, 814-15 (2d Cir, 1994) (doctoral srudent seeking records from rhe
)cp wrment ot fustice to use in his disserrarion, scholarly arricle
conventons and mn a rentative book benefirs the I

1litera H reach

s, college classes, panels and
yublic ar large cven t unuzh ammed ar a narrow
audience ot interested scholars); Bester Cor't s Dbt of State, T80 1. 2d 86, 89 (D.C. Cir, 1986)
o )hc to be benetired” is larger than the requestor bur nor so hx(nd as to encompasy all eltizens);

Joedected Woateh, Tae, 1o Clon, Sermy, Leditin., Nov. Civ. A D8-2223(RMLNY, 2000 \YT. 35538 8030, ar
~ept. ,5. 2000).

DD

~pecttically, NHOC will disseminare rthe records | v hosting them on s w ebsite, there
rhis informarion to the public ar laree, orher members of the media who can then further

dissemnate rhe ntormanon rthoush dddltl(nhd reports are articles thar will likely be published
nanonwide and internationalle. NI1C's websire is trequented by the public at I arge, as wel

il
HTOMeYs, news reporrers, members of major universiries and msritures of learning, as well
sovernment otfictals and emplovees

by disseminanng

as

as

- NUC will also 1ssue several press releases and post d ocuments

onars webstre, and ask em lovees to appear on radio and relevi 15101 to discuss these marcers, DHS
p

Heartland Alliance tor Human Needs & Human Rights 1 National hmmigrant Iu\uu.( ente
RS LaSalle Street. Suite 1818, Chicaso. Hlinois 60604 41 phs 3126601370 1ax: 312-660-1505 Sy
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should consider NHC s rrack record and repuratton tor disseminanng mtormanon ro the publie. Vi

e, HUDE

2E o supp. 2dac 20405 CThe informanon provided rcq:zfdmgz the acnviey o irs char

are and website, coupled with the estmared subscriber buse who receive s newslerrer Preseiits o

srrong case tor reanng FedCURE'S disseminarnion effores 1s 1n eftectve

means of Jdis mm
requested mtormanon ro a broad orou p of inrerested persons. V. frdind Wi (Y]

=~

s cholding dhar disclosure would benetie the | public at ?;u'—arc as Judicial W m;h‘ A organtzanon
vhose stared business was mmhuzmer potental covern mmnl improprery, also ser torth a list of
methods i customarily uses o dissenunare informar ong Pedervon v RITC, 847 19 Supp. 851, 8335 (D,
Colo 19940 (finding rthar plamnufts had abilice to ahw(m*znrc mtormanon adequarely based on rheir
wssoctanon wirth the Government \ccount ity Project, “u nonprotir, public inrerese organizaton”’

rhar “has @ nanonal repurarion tor rese; wching and publishing concerns held by covernment

whisdeblowers™. Morcover., ,,\II(‘ post all Lh.\(,,(,t\(.fd wtormanon tor public review on irs

Al
vebsires Nee [l Wik, 20000\, 3 33 8030, at 9 °\ websire, afrer adl, 1s readily accessible from
vwhere i rhe counreey md an be designed ro 1.10\\, casv naviganon through voluminous
quanaries of ntormanon. Indeed, a websire such as the p]mmtt s canserve as an clectronie
clearnghouse of intormarion which citizens would otherwise have to cull from a v anety of disparate

SOUrces, ...

* This Information Will Significantly Increase Public Understanding

[here s \lgmnunt bublic contusion surrounding DHS's implementation of irs prosecutorial
sutdehines. To date, DHS has made public very little informanon regarding the substantive crireria
or procedural means used to derermine when it will exercise prosecutortal discretion. e disclosure
ot this informarion will be used to educare NIC, members of the legal protession, members of
teademin, the news media, porential | immigrants to the United Stares, and the general public, as to
the crirena that s applied under the prosecutorial discretion vuidelines. Moreover, the 11&'*11] ibility of
the requested information must also be considered. ooyl Core, 602 F. Supp. 2d at 206, The
mtormation requested s not available publicly in any form, and rhe public has no access roir. By
compiling this informarnon, plcing the dara on its w chsite, in its newsletrer, and making 1t <r<:ncnl]v
avatlable ro the public, the media, and attorneys, NITC will substantially impact the public’

understanding regarding the government's use of prosecurortal discretion n xmmlgrzzmm cases, ld. ar
206-07 (non-profir sansfties rthis prong when ir desires to make information wirh no Cesisting
“hreshold level of public dissemination™ publicly available) (quoting Campbell 1. U8, Dep'r of Justice,
Fo4 1.3d 20,36 (D.C. Cir. 1999)).

*» NIJCis a Non-Profit Interest Group Dedicated to [mmigrant Rights and is Not
Seeking These Documents for Commercial Use

N does nor have a commercial inrerese in the disclosure of the requested informarion. 6 (7R
YR, The term “commercial” is used in irs ordinary meaning; “[ijnformarion is commercial
ir relares o anmurgc wade, or profie.” Judiciad Woteh, e » Coen. Servs. Ndmin., No., Civ. \ 0S-
2223(RAMUY DAL 33538030, ar "5 /D.D.C. Sept. 25, 2000y, N1C s a not-tor-protic
Srranizagon Ih’l[ ts part of Hearrdand Miance tor Human Needs and Flum: an Righes, a pul)hd
upporred, S0 H3){¢) organizanon, Therctore, 1t has no “commercial. rrade. or profit mrereses” thar
could be furrhcrcd bv anv request. Further, all ourside attornevs recruited. mrained. and supported by

Hewrtland Adhance for Human ~Needs & Human Rishts - \ mnmi Immigrant Justice Conter
S8 S. LaSalle Street. Sutte FSES. Chicazo. Nlinois 60604 | phr 312-660-1370 fix: 31 2-660-1505
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N only represent NHO cliears on a pro o basts and thetr work does nor result in gy
commercal g,
\\i’

orcover, because NTC does nor have 1 commercial mrerest u the disclosuree of the requeseed
mrormanon, there is no need to consider whether the public terest i disclosure is greater m
muagnitude than anv denatied commercial incerese of rhe requestor. 6 CERD TSR3V, Fven if
N & found to have some kind of commercil inrerest in the advancement of immigeration
lineanon, the public benetie thar will resule from the disclosure of the requested intormaron is
\i;gmfic:mrly gredter, for the reasons previously ser forrh. NI request tor tee watvers thus

saasties the crirena ser our in 6 C.FR, o k.

Fhe documents subject o rhis request are notr soughr for anv commercial use.  Lhus, we undersrand
that no tee mav be charged for the firste two hours of search nme or for the first 100 pages ot
duphcanon. S 5 U850, ~7553(:1){4\;{:,\3(‘iv‘}!,II}. It vou decline to waive these fees, and if these tees
will exceed S100.00, please nonty us ot the amount ot these tees before filing this request.

Fmally, we would nore under FOLN, an agency may only charge “reasonable standard charges tor
document duplication,” and not search-related COsts, to "a representarve of the news media.” U nder
the 2007 amendments to FOLA, “a representative of the news media” means Ty person or enrity
rhat oathers informaton of potential mrerest to a seoment of the public, uses irs cditorial skills o
turn the raw materials o distinet work, and distribures that work to an audience.” S0 5 1S,
D32\ (1), “News” means “informarion that is about current events or that would be of
current mterest ro the public,” (e.g. the implementation of prosecutortal discretion by DHS).
Fsamples of news media entiries includes “alternarive media” rhat disseminare rheir publications for
tree “through relecommunications services,” Le, the mternet. \s nored above, NIC has a rrack
record of rurning raw marerial into reports and other publications for distriburion to the veneral
public, which it does at no charge.

Request for Expedited Processing Pursuant to0 6 C.F.R. § 5.5(d) (11}

There is an urgency and hence compelling need to inform the public about this issue,

Ihis determination hinges on three facrors: (1) whether the request concerns a marrer ot current
caagency to the American public: (2) whether the consequences ot delaving a response would
compromise a signiticant recognized interese; and (3) whether the request concerns tederal
SOVCINMeNt Ay, - merzcan Cirid [iberties Uiion, ot i p 1 WS Deptoof Justice, 321 T, supp. 2d 24,29
DD.C2004. N discussed wwpr pages 12213, the request concerns federal sovernment activiry,

This request mvolves a matter of current exigency. Lhere 1s significant concern and debare reearding
the mplementanon of the DHSs polictes regarding prosccutorial discrerion. [here have been
numerous articles and publications writren on this topic: a relevant factor thar courrs hase previously

considered when analvzing a request for expedired processing. . i/

Fiberties Uion, 321 I, Supp. at 29-30. DHS iself recognizes that these requests seek intormanon
recarding ropies that satisty these criteria and has published numercus marerials regarding these
ropics on s website. These publications demonstrare the Aeney recognizes that these issues are
umporrant matters of public concern. In addition, a failure o grant expedited processing will

comprotmuse the interests of thousands of people. DHS stated that it would review 300000 cases

Heartland Ailiance tor Human Needs & Human Rights i Nauonal Immierant Sustice Center
S80S, LaSalle Street. Suite 1818, Chicago, Hlinors 6604 | phe 3E2-660-1370 7 £1x: 312-660-1505 1+ G
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Magonal Immigrane Justice Cencar

currendy pending before rhe IMMIEranon courts i liche of irs policies regarding prosecurorial
i

1
+ B TR . H N : N
discrenon. N dlone has over 100 clients who's cases could be impacred by the government's

e

crerctse of prosecurorial discrerion,

Lhe mtormanon requested through this FOTA request all relares ro DHS S mmplementanon of irs
prosecuroral gudelines. Fasunng an ndividual's right to fair and adequate consideration of DEIS's
poltctes, where the dental ot reliet could lead o sertous harm, death or permanent exie from the
Cntred Stares, s an Urgent concern.

* The requester is a person primarily engaged in disseminatng information

i order o quality for expedited processing under 6 CURL S 35(A D0, information disseminarion
mist be the requesrer’s “main protessional acuviry or occupaton” but “need not be his of her sole
oceupanon.” 6 CLERG S 3.5(d)3). s discussed at length above in the representatnve ot the news
media section and elsewhere, it is apparent that NIJC meers this clement. One of the core missions
ot the NTJC is public education, which is largely achieved by dissemunating nformarion regarding
immigranon issues to the public, policy makers, attornevs, and immugrans. \s such, information
dissemmarnion s N1JC's “main protessional actviry.”

N currentdy works wirh an acrive roster ot over LOOO pro bons attorneys o whom it provides on-
somyg craning, rechnical support, and advice regarding immigration law and policy. NIJC also
conducrs approximately 30 “Know Your Rights” presenrations ro immigrants i derention faciliries
throughout the Midwest each vear. Lastlv, NIC publishes newslerrers, policy briets, and other
intormational marerials for members of the legal protession, immigrants, and the public providing
ntormation abour the immigrartion system and recent developments in law and policy.
Consequently, this FOLA request saristies the lase requirement for expedired processing as NIJC is
uorganizaton primarly engaged in disseminating information,

* The lack of expedited treatment could reasonably be expected to pose an imminent

threat to the life or physical safety of an individual

NJC further requests expedired processing under 6 C.IR, ¢ 5.5(d)(1)(1) as the lack of expedired
rrearment could reasonably be expecred to pose an imminent threat to the life or physical satery of
u ndividual. \s previously nored, very lirtle nformation exists regarding the apphication of DHS's
prosccurortal discretion guidelines. The contusion caused by rhis lack of informarion is o fren
exacerbared when an individual is tacing removal proceedings and faces imminent removal and
faimily separation. Without more informarion regarding the interpreration and implementation of the
DHS’s prosecurorial discrerion guidelines, attornevs are unable to provide comperent and ctfective
counsel to clienrs, and pro se applicants are unable ro avail rthemselves of protecrions rhat mav be
wwatlable ro them.

Conclusion

Forall the foregome reasons, NJC requests that DHS reconsider rhe request for expedired
(D or 6 CI R S350y (). Fmallv, if this request is
dented in whole or i parr, please provide the reason(s) for the denial(s), pursuant ro 6 (L F.R. °

¢
processing under erther 6 CIFR. 753

Heartland Alliance for Human Newds & Human Rights 1 National lmmigrant Jusuice Center
208 S0 LaSatte Street, Suite 1818, Chicago. lHinots 60604 1 pl: 312-660-1370 1 tax: SH2-660-1508 10
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,(éfc‘:. o thae any appeal can be focused on the alleged deticiencey. [n accordance with 3 U5
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oL cerntv char the above mtormation POLIRNINY [0 0 reguest for

cxpedited processing s true and correet ro the hest of mv knowledee and beliet,

Please reply ro this request within owenty workmg davs, or s required by srarure. Yoo 3 LSl

IR0

[ vou have anv questions regarding this request, please feel free o conracr me oemad ar
mrutzvelascol heartalndalliance.ore or call me ar myv direcr line, 312-660-1360, Lhank vou m
whianee tor vour kind arrention ro rhis marrer,
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U.5. Department of Homeland Security
500 12" ST. SW; STOP 5009
Washington, DC 20536-5009

U.S. Immigration
and Customs
Enforcement

April 18,2012

MONY RUIZ-VELASCO

HEARTLAND ALLIANCE

NATIONAL IMMIGRANT JUSTICE CENTER
208 S. LASALLE SUITE 1818

CHICAGO, IL 60604

Dear Sir or Madam:

The Department of Homeland Security has received your letter appealing the adversce determination
of your Freedom of Information Act/Privacy Act (FOIA/PA) request by U.S. Immigration and
Customs Enforcement seeking records from the DHS’s databases for all cases where prosecutorial
discretion has been considered, exercised, and/or requested from January 1, 2010 to the present.
Your appeal, dated April 9, 2012, was received on April 11, 2012.

On behalf of the Chiet for the Government Information Law Division, we acknowledge your appeal
request of 2012FOI1A1406 and are assigning it number OPLA12-471 for tracking purposes. Please
reference this number in any future communications about your appeal.

A high number of FOIA/PA requests have been received by the Department. Accordingly, we have
adopted the court-sanctioned practice of generally handling backlogged appeals on a first-in, first-
out basis." While we will make every effort to process your appeal on a timely basis, there may be
some delay in resolving this matter. Should you have any questions concerning the processing of
your appeal, please contact ICE FOIA at 1-202-732-0600, or by email at ice-fola@dhs.gov.

Sincerely,

|ogi)

Susan Mathias | |

Chief 7l

Government Information Law Division
ICE Office of the Principal Legal Advisor

Department of Homeland Security

" Appeals of expedited treatment denials will be handled on an expedited basis.

WWW.Ice.gov
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ional
P.O. Box 648010
Lee's Summit, MO 64064-8010

U.S. Citizenship
and Immigration
Services

November 7, 2011 COW2011000997

Monty Ruiz Velasco

National Immigration Justice Center
208 A. LaSalle St., Ste. 1818
Chicago, IL 60604

Dear Monty Ruiz Velasco:

We received your request for information relating to the following on October 24, 2011.

... records from DHS’s databases for all cases where prosecutorial discretion has been
considered, exercised, and/or requested, from January 1, 2010 to the present. Please
provide the following data:

. s

1.

NYHELETP IOV OBE T FTIER MO A0 SR

The Immigration Court which handled the individuals’ case;

The Immigration Jude(s) assigned to individuals’ case;

The time period case was assigned to each individual court listed;

The time period case was assigned to individual Judge listed;

Date case was transferred to non-detained docket;

Custody history for each individual, including date detained and date released;

An electronic record of whether or not any EOIR-28 forms were filed in the case;

Date of filing of E-28(s) by attorney(s) or representative(s), if any;

An electronic record of whether or not any G-28 forms were filed in the case;

Date of filing of G-28(s) by attorney(s) or representative(s), if any;

End date of representation for each attorney;

Date of initiation of removal proceedings;

Date of first mater calendar hearing, if any;

Date of conclusion of removal proceedings;

Forms of relief (if any) which were sought in the case;

Whether those relief applications were granted or denied;

Date prosecutorial discretion was requested for each case;

A record indicating which party made the request for prosecutorial discretion;

Date of decision regarding request for prosecutorial discretion;

As to each case, final outcome in removal case;

Date of final outcome in removal case;

A Number of each individual/respondent;

Nationality of each individual/respondent;

Month and year of birth of each individual/ respondent;

Gender of each individual/ respondent;

For each individual case, please indicate whether any of the following factors were taken into

consideration in the exercise of prosecutorial discretion:
Whether the person has an outstanding deportation or removal order;
Whether the person has a record of illegal re-entry into the U.S;

www.uscis.gov
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. Whether the person graduated from a U.S. high school or has successfully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S ;
iv. Whether the person has a U.S. citizen or permanent resident spouse, child, or parent;
V. Whether the person has a U.S. citizen same-sex partner or spouse;
vi. Whether the person is likely to be granted temporary or permanent status of other relief

from removal including as an asylum seeker, a victim of domestic violence, human
trafficking, or other crime; and

vii. Whether the person has immediate relatives who are veterans or members of the U.S.
armed forces.

2. Please provide records which explain any coding included in the response to request #1,
s0 as to enable us to understand your response to the FOIA request.

3. Please provide any and all reports, memoranda, analysis, communications, or other

documents, which include, summarize, or relate to the implementation of prosecutorial
discretion policies and guidelines. We would specifically request:

a. Any analyses, reports, communications, emails, memoranda, or other documents
pertaining to the joint commission comprised of DHS and the Department of Justice which
was mentioned in the August 18, 2011 letter from Secretary Janet Napolitano to Senate
Majority Leader Harry Reid;

b. Additionally any reports, memoranda, analysis, emails or communications by DHS to the
U.S. Citizenship and Immigration Services (USCIS) and Customs and Border Patrol
officers relating to prosecutorial discretion, administrative closure of cases of individuals
in removal proceedings, or efforts to prioritize immigration enforcement; and

C. Any form, worksheet, or document used to analyze, determine, consider, or review
determinations regarding prosecutorial discretion.

Your request is being handled under the provisions of the Freedom of Information Act (5 U.S.C. § 552).
It has been assigned the following control number: COW2011000997. Please cite this number in all
future correspondence about your request.

In accordance with Department of Homeland Security Regulations (6 C.F.R. § 5.4(a)), USCIS uses a
“cut-off” date to delineate the scope of a FOIA request by treating records created after that date as not
responsive to that request. Therefore, in determining which records are responsive to your request, we
will include only records in our possession as of the date we begin the search for records.

We respond to requests on a first-in, first-out basis and on a muiti-track system. Your request has been
placed in the complex track (Track 2). You may wish to narrow your request to a specific document in
order to be eligible for the faster track. To do so, please send a written request, identifying the specific

document sought, to the address above. We will notify you if your request is placed in the simple track.

Your fee waiver request has been granted.

On the basis of information you provided, we have determined that expedited processing of your request
is not warranted. Standards established by the Department of Homeland Security regarding expedited
processing are very strict (6 C.F.R. § 5.5(d)) and permit expedited treatment only when the requester
demonstrates that:

a. circumstances in which the lack of expedited treatment could reasonably be expected to pose an
imminent threat to the life or physical safety of an individual;
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b. anurgency to inform the public about an actual or alleged federal government activity, if made by
a person primarily engaged in disseminating information.

In the event you can demonstrate any further showing as to the nature and degree of any of the above
categories, submit this additional information to this office for reconsideration.

This office will be providing your records on a Compact Disc (CD) for use on your personal computer.
The CD is readable on all computers through the use of Adobe Acrobat software. A version of Adobe
Acrobat will be included on the CD. Your records can be viewed on your computer screen and can be
printed onto paper. Only records 15 pages or more are eligible for CD printing. To request your
responsive records on paper, please include your control number and write to the above address Attention:
FOIA/PA Officer, or fax them to (816) 350-5785.

USCIS no longer collects Social Security Numbers in connection with FOIA or PA requests. When
forwarding to us any documents related to your request, please ensure any Social Security Numbers on
the documents are blanked out or removed.

The National Records Center (NRC) has the responsibility to ensure that personally identifiable
information (PII) pertaining to U.S. Citizenship and Immigration Services (USCIS) clients is protected.
In our efforts to safeguard this information, we may request that additional information be provided to
facilitate and correctly identify records responsive to your request. Though submission of this
information is voluntary, without this information, your request may be delayed while additional steps are
taken to ensure the correct responsive records are located and processed. Further, if we are unable to
positively identify the subject of the record we may be unable to provide records responsive to your FOIA
request.

You may check the status of your FOIA request online, at www.uscis.gov. Click on "FOIA Request
Status Check" located on the left side of the web page under "Other Services", and follow the instructions.
If you have any questions concerning your pending FOIA/PA request, or to check the status of a pending
application or petition, please call The National Customer Service Center at 1-800-375-5283. Please be
aware that the National Records Center no longer accepts FOIA/PA related questions directly by phone.

All FOIA/PA related requests, including address changes, must be submitted in writing and be signed by
the requester. Please include the control number listed above on all correspondence with this office.
Requests may be mailed to the FOIA/PA Officer at the PO Box listed at the top of the letterhead, or sent
by fax to (816) 350-5785. You may also submit FOIA/PA related requests to our e-mail address at
uscis.foia@uscis.dhs.gov.

Sincerely,
N\ o
Lt

RN

Jill A éggleston
Director, FOIA Operations
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\\ AlLiance  National Immigrant Justice Center

Sent Via Email at uscis foia(@uscis.dhs.gov
April 9, 2012

Ms. Jill Egeleston

Director, FOIA Operations

U.S. Department of Homeland Security
U.S. Citizenship and Immigration Services
National Records Center

P.O. Box 648010

Lee’s Summit, MO 64064-8010

E-mail: uscis.fota@uscis.dhs.gov

Re: Freedom of Information Act Appeal of Request for Prosecutorial Discretion and
Immigration Enforcement Priorities Information, January 1, 2010 to the present.
Reference Number: COW?2011000997

Dear Ms. Eggleston:

This s a timely appeal pursuant to 5 U.S.C. §552(2)(6)(A)(i1) of the Freedom of Information Act
(FOIA) for the denial of our FOIA request pursuant to. On November 7, 2011, the office of
United States Citizenship and Immigration Services (USCIS) acknowledged receipt of the National
immigrant Justice Center’s (NIJC) FOIA on information about the implementation of prosecutorial
discretion policies. See.Astachment A. More than 30 business days have now elapsed since the filing
of NIJC’s otiginal FOIA request, and NIJC has yet to receive any substantive response. We are
therefore treating the failure of USCIS to respond as a denial. See 5 U.S.C. §552(a)(6)(A) (D).

Through this appeal, NIJC reaffirms all aspects of its FOIA dated October 20, 2011, in which N IjC
requested the following:

L. A report generated from DHS’s computer database for all cases where prosecutorial discretion
has been considered, exercised, and/or requested, from January 1, 2010 to the present, with all
of the fields requested below, and in which each individual/respondent is identified by his or her
A number.:

a) The Immigration Court which handled the individuals’ case;

b) The Immigration Judge(s) assigned to individuals’ case;

c) The time period case was assigned to each individual court listed;

d) The time period case was assigned to individual Judge listed;

e) Date case was transferred to non-detained docket;

f) Custody history for each individual, including date detained and date released;

2) An electronic record of whether or not any EOIR-28 forms were filed in the case;
h) Date of filing of E-28(s) by attorney(s) or representative(s), if any;

1) An electronic record of whether or not any G-28 forms were filed in the case;

j)  Date of filing of G-28(s) by attorney(s) or representative(s), if any;

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Hlinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 | www.inunigrantjustice.org
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k) End date of representation for each attorney;

) Date of initiation of removal proceedings;

m) Date of first master calendar hearing, if any;

1) Date of conclusion of removal proceedings;

o) Forms of relief (if any) which were sought in the case;

p) Whether those relief applications were granted or denied;

q) Date prosecutorial discretion was requested for each case;

1) A record indicating which party made the request for prosecutorial discretion;

s) Date of decision regarding request for prosecutorial discretion;

t) As to each case, final outcome in removal case;

u) Date of final outcome in removal case;

v) A Number for each individual/respondent;

w) Nationality of each individual/ respondent;

x) Month and year of birth of each individual/ respondent;

y) Gender of each individual/ respondent;

z)  For each individual case, please indicate whether any of the following factors were taken into
consideration in the exercise of prosecutorial discretion:

1) Whether the person has an outstanding deportation or removal order;

i) Whether the person has a record of illegal re-entry into the U.S.;

iif) Whether the person graduated from a U.S. high school or has successfully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S;

1v) Whether the person has a U.S. citizen or permanent resident spouse, child, or parent;

v) Whether the person has a U.S. citizen same-sex partner or spouse;

vi) Whether the person is likely to be granted temporary or permanent status or other relief
from removal, including as an asylum seeker, a victim of domestic violence, human
trafficking, or other crime; and

vi) Whether the person has immediate relatives who are veterans or members of the U.S.
armed forces.

Records which explain any coding included in the response to request #1, so as to enable us to
understand your response to the FOIA request.

All reports, memoranda, analysis, communications, or other documents, which include,
summarize, ot relate to the implementation of prosecutorial discretion policies and guidelines.
We would specifically request:

a) Any analyses, reports, communications, emails, memoranda, or other documents pertaining
to the joint commission comprised of DHS and the Department of Justice which was
mentioned in the August 18, 2011 letter from Secretary Janet Napolitano to Senate Majority
Leader Harry Reid;

b) Additionally any reports, memoranda, analysis, emails or communication by DHS to the
USCIS and Customs and Border Patrol officers relating to prosecutorial discretion,
administrative closure of cases of individuals in removal proceedings, or efforts to prioritize
immigration enforcement; and

¢) Any form, worksheet, or document used to analyze, determine, consider, or review
determinations regarding prosecutorial discretion.
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NIJC requested copies of the above listed documents and manuals to better understand the
implementation of prosecutorial discretion, and better inform NIJC staff, legal advocates, clients,
and the general public. A copy of NIJC’s FOIA request is enclosed. See Attachment B.

Furthermore, USCIS erred in finding that expedited processing was not warranted. See Affachment A

> . . . g p “ p . g . - .
page 2. There is urgency in reporting to the public the information about the government activity
requested through the instant FOIA request. See 6 C.F.R. §5.5(d).

Please construe this as an ongoing FOIA request, so that any records that come within the
possession of the agency prior to your response to this FOIA request should also be considered
within the scope of the request. Please provide data that is current as of the day of production of
the data.

More than 30 business days have now elapsed since the filing of NIJC’s original FOIA request, and
NIJC has yet to receive any substantive response. We are therefore treating the failure of USCIS to
respond as a denial.

If all or part of any of this request is denied, please specify the exemption(s) claimed for withholding
each item of data. If some portion(s) of the requested materials are determined to be exempt, please
provide the remaining non-exempt portions. See 5 U.S.C. §552(b). To the extent that materials are
excised, please “black out” these materials, rather than “whiting out” or “cutting out” these
materials. We reserve the right to appeal any decision(s) to withhold information and expect that
you will list the address and office to which such an appeal may be directed. See 5 U.S.C.

§552(a) (6)(A) ().

The Requester certifies that the above information is true and correct to the best of the Requestet’s
knowledge. See 6 C.F.R. §5.5(d)(3).

We anticipate a response to this appeal from your office within 20 business days, as stipulated by 5
U.S.C. § 552(2)(6)(A)(1i). Please do not hesitate to contact me at 312/660-1360 or via email at
mruizvelasco@heartlandalliance.org should vou have any questions.

Sinc?:rely, T

:
H
i

A

] Ui |
WV S J E N

Mony Ruiz-Veelasco, Director of Legal Services
National fmmigrantJustice/ Center

Enclosures

cc: James A. Klenk, Esq. SNR Denton US LLP
Samuel Fifer, Esq. SNR Denton US LLLP

IHI30803 V-1
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November 7, 2011

/PO Box 648010
Lee's Summit, MO 64064-8010

U.S. Citizenship
and Immigration
Services

COW2011000997

Monty Ruiz Velasco

National Immigration Justice Center
208 A. LaSalle St., Ste. 1818
Chicago, IL. 60604

Dear Monty Ruiz Velasco:

We received your request for information relating to the following on October 24, 2011.

... records from DHS’s databases for all cases where prosecutorial discretion has been
considered, exercised, and/or requested, from January 1, 2010 to the present. Please
provide the following data:

. e
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The Immigration Court which handled the individuals’ case;

The Immigration Jude(s) assigned to individuals’ case;

The time period case was assigned to each individual court listed;

The time period case was assigned to individual Judge listed;

Date case was transferred to non-detained docket;

Custody history for each individual, including date detained and date released;
An electronic record of whether or not any EOIR-28 forms were filed in the case;
Date of filing of E-28(s) by attorney(s) or representative(s), if any;

An electronic record of whether or not any G-28 forms were filed in the case;
Date of filing of G-28(s) by attorney(s) or representative(s), if any;

End date of representation for each attorney;

Date of initiation of removal proceedings;

. Date of first mater calendar hearing, if any;

Date of conclusion of removal proceedings;

Forms of relief (if any) which were sought in the case;

Whether those relief applications were granted or denied;

Date prosecutorial discretion was requested for each case;

A record indicating which party made the request for prosecutorial discretion:

Date of decision regarding request for prosecutorial discretion;

As to each case, final outcome in removal case;

Date of final outcome in removal case;

A Number of each individual/respondent;

Nationality of each individual/respondent;

Month and year of birth of each individual/ respondent;

Gender of each individual/ respondent;

For each individual case, please indicate whether any of the following factors were taken into

consideration in the exercise of prosecutorial discretion:
Whether the person has an outstanding deportation or removal order;
Whether the person has a record of illegal re-entry into the U.S.;

EXHIBIT

wWww.uscis.gov
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Whether the person graduated from a U.S. high school or has successfully pursued or is
pursuing a college degree at a legitimate institution of higher education in the U.S.;
Whether the person has a U.S. citizen or permanent resident spouse, child, or parent;
Whether the person has a U.S. citizen same-sex partner or spouse;
Whether the person is likely to be granted temporary or permanent status of other relief
from removal including as an asylum seeker, a victim of domestic violence, human
tratficking, or other crime; and
Whether the person has immediate relatives who are veterans or members of the U.S.
armed forces.
Please provide records which explain any coding included in the response to request #1,
so as to enable us to understand your response to the FOIA request.
Please provide any and all reports, memoranda, analysis, communications, or other
documents, which include, summarize, or relate to the implementation of prosecutorial
discretion policies and guidelines. We would specifically request:
Any analyses, reports, communications, emails, memoranda, or other documents
pertaining to the joint commission comprised of DHS and the Department of Justice which
was mentioned in the August 18, 2011 letter from Secretary Janet Napolitano to Senate
Majority Leader Harry Reid;
Additionally any reports, memoranda, analysis, emails or communications by DHS to the
U.S. Citizenship and Immigration Services (USCIS) and Customs and Border Patrol
officers relating to prosecutorial discretion, administrative closure of cases of individuals
in removal proceedings, or efforts to prioritize immigration enforcement; and
Any form, worksheet, or document used to analyze, determine, consider, or review
determinations regarding prosecutorial discretion.

Your request is being handled under the provisions of the Freedom of Information Act (5 U.S.C. § 552).
It has been assigned the following control number: COW2011000997. Please cite this number in all
future correspondence about your request.

In accordance with Department of Homeland Security Regulations (6 C.F.R. § 5.4(a)), USCIS uses a
“cut-off” date to delineate the scope of a FOIA request by treating records created after that date as not
responsive to that request. Therefore, in determining which records are responsive to your request, we
will include only records in our possession as of the date we begin the search for records.

We respond to requests on a first-in, first-out basis and on a muiti-track system. Your request has been
placed in the complex track (Track 2). You may wish to narrow your request to a specific document in
order to be eligible for the faster track. To do so, please send a written request, identifying the specific

document sought, to the address above. We will notify you if your request is placed in the simple track.

Your fee waiver request has been granted.

On the basis of information you provided, we have determined that expedited processing of your request
is not warranted. Standards established by the Department of Homeland Security regarding expedited
processing are very strict (6 C.F.R. § 5.5(d)) and permit expedited treatment only when the requester
demonstrates that:

a. circumstances in which the lack of expedited treatment could reasonably be expected to pose an
imminent threat to the life or physical safety of an individual;
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b. anurgency to inform the public about an actual or alleged federal government activity, if made by
a person primarily engaged in disseminating information.

[n the event you can demonstrate any further showing as to the nature and degree of any of the above
categories, submit this additional information to this office for reconsideration.

This office will be providing your records on a Compact Disc (CD) for use on your personal computer.
The CD is readable on all computers through the use of Adobe Acrobat software. A version of Adobe
Acrobat will be included on the CD. Your records can be viewed on your computer screen and can be
printed onto paper. Only records 15 pages or more are eligible for CD printing. To request your
responsive records on paper, please include your control number and write to the above address Attention:
FOIA/PA Officer, or fax them to (816) 350-5785.

USCIS no longer collects Social Security Numbers in connection with FOIA or PA requests. When
forwarding to us any documents related to your request, please ensure any Social Security Numbers on
the documents are blanked out or removed.

The National Records Center (NRC) has the responsibility to ensure that personally identifiable
information (PII) pertaining to U.S. Citizenship and Immigration Services (USCIS) clients is protected.

[n our efforts to safeguard this information, we may request that additional information be provided to
facilitate and correctly identify records responsive to your request. Though submission of this
information is voluntary, without this information, your request may be delayed while additional steps are
taken to ensure the correct responsive records are located and processed. Further, if we are unable to
positively identify the subject of the record we may be unable to provide records responsive to your FOIA
request.

You may check the status of your FOIA request online, at www.uscis.cov. Click on "FOIA Request
Status Check" located on the left side of the web page under "Other Services", and follow the instructions.
If you have any questions concerning your pending FOIA/PA request, or to check the status of a pending
application or petition, please call The National Customer Service Center at 1-800-375-5283. Please be
aware that the National Records Center no longer accepts FOIA/PA related questions directly by phone.

All FOIA/PA related requests, including address changes, must be submitted in writing and be signed by
the requester. Please include the control number listed above on all correspondence with this office.
Requests may be mailed to the FOIA/PA Officer at the PO Box listed at the top of the letterhead, or sent
by fax to (816) 350-5785. You may also submit FOIA/PA related requests to our e-mail address at
uscis.fola@uscis.dhs.gov.

Sincerely,
2T
o ’\g PP i
¢ — 1, e
s e oo
7 ; f’ ;},‘l% f’ {/ "&%\ K‘lé@ W
e N’LL; % S s o}
5 /*’ ! T

Jill A. Eggleston
Director, FOIA Operations
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LS Depattment o Homelnd Securire
Privacy Otfice

Direcror, Disclosure & FOTA

285 Murrav Drive SW, Building 410
S0P 655

Washingron, D.C. 20528-0655

[l Foraer dlys. oo and r e hypabrs,

ISLAY
P SRAN

Re: Freedom of Informarion Ace chucsr
Dear Ms, Pavlik-Keenan:

his lerrer constirures Torequest tor mtormarion putsuant ro rhe Freedom of Informarion  \¢r
CHFOLA™, 5 178 2332 on behalf of Heartland  \lignee’s Narional Immigrant Justice Cenrer
CNTIC™L NI s a not-tor-profit agencey rhat provides immigrarion legal services ro low-income
immigranrs, retugees and asvlum scekers. NIJC seeks mtormarion regarding rhe (7.8 Department of
Homeland Securiry's implementation of irg prosecutortal discrerion guidelines and direcrives. ['o this
end, NIJG seeks disclosure  of my and all records, ncluding 44 clecreonic documents and
communications i the custody ot the of the Department of | lomeland Seeurity (“DI[S™) Ls.
( Tiri'/,cnship and Immigration Services (USCIS™, Immigrarions ang Cusroms Fntorcemenr (¢ A1,
and anv orher subcomponents (collecrively the “DHS™), s described in the specific requests fisred
helow,

\eamnse this I);lckdr()p, and as turther discussed below, NIC s entirled to 1 fee walver pursuanr ro 5
5.0 8 552(:1)(4)(\){1‘&) and even absent the grant of such 1 fee waiver, “fees shall hye limired ro
reasonable standard charges for document duplicarion.” and AN Darves iy oo asiesied tor these
332(:1,)(4){\)(11“}(H)~(HI). NHC 15 also entirled ro expedired processing of thiese requests under 5
5. 7352 (061,

Specific Requests and Instructions

Lo Please provide the tollowing clecrronic tecords from rthe DES' darabases for 4] cases where
prosecutorial discretion has been considered, exercised, and/or requested. tfrom January
L2010 1o the presenr. Please provide the tollowing dara:

requests, because NTJ¢C qualities as Trepresentanve of the news media” under 5 1750

i The Immigrarion -ourt which handled the mdividuals’ case;
By The Immigrarion Judge(s) assianed o individuals’ case:
< The nme period case Was assigned o cach individual court histed;

Hemtland Alliance for Human Newds & Human Righys ; National mmigrant Justice Cenger
SO8S. LaSalle Streer. Sutte 318, ( ‘hicago, llinois OO0 ph: 312-660-1370 . e 31206015051 . SEBE e e,

g
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i The nme pertod case was assigned o ndividual Judge liseed;

¢ Date case was rransterred ro non-deramed docker:

0 Custody history for cach ndividual, mcluding date derained and dare released:

2b Anclecrronie record of wherher or nor any FOTR-DS forms were tiled m the case:
h1 Dare ot filing of 1-283(s) by ATTOTNEV(s) or representauvels), if anv;

0 Anclecrronie record of whether or not Ay G-28 forms were tiled in the case:

o Dare of diling of G-28(s) by ATEOINEV(s) or representanyveds), it anv:

&1 Fnd dare of representation tor cach atrorney:

Jare of minanon of removal procecdings;

Jare ot concluston of removal proceedings;

{

my - Dare of Arst masrer calendar hearing, it g
|
!

orms ot reliet (if anv) which were soughr ut the case:

Py Whether those relief applications were uranted or denied:

) Dare prosecutorial discrerion was requested tor each case;

v\ record indicating which party made che request tor prosecurortal disererion:

<1 Dare ot decsion regarding request for prosecurorial discretion:

7 \s to cach case, tinal outcome in removal case;

) Date of final ourcome 1 removal case:

v\ Number tor cach indivxduztlfrcspnndcm;

W) Nattonaliy of cach individual/ respondent;

) Monrh and vear of birth of cach individual/ respondent;

Vi Gender of each individual/ respondent;

7). Por cach mdividual case, please indicare whether any of the tollowing tactors were raken inro
constderation m the exercise of prosecurorial discretion:

- Wherher the person has an outstanding deportarion or removal order:

i) Wherher the person has a record of tllegal re-entrv inro the U5

) Whether the person graduared from a LS, high school or has successtully pursued or 15
pursuing a college degree ar a legitimare insritution of higher educarion in the U5

iy Whether the person has a U.S. citizen or permuanent resident spouse, clhuld, or parent;

vy Wherther the person has a U3, citdzen same-sex partner or spouse;

v Whether the person s likely to be granted temporary or permanent status or other relief
from removal, including as an asvlum secker, a victim of domesrie violence, human
rratticking, or other crime: and

vit) Wherher rhe person has immediate relarives who are vererans or members of the .S,

armed forces.

Please provide a report generated from DHS's computer database with all of the ficlds
requested above and in which each individu:tl/rcspc)ndcm is 1denrified by his or her A number,
Please prepare the report in such a wav rthar 1t will be accessible using a standard darabase
program fsuch as Iixeel). Dara in a delimited ticld darabase is also acceprable.  If a delimired
ficld darabase 15 used, please indicare rhe delimirer (rab, comma, ctc.). Compacr discs are rthe
preterred media. Please provide data that 1s current as of rhe dav of producrion of the dara.

Please provide records which explan anv coding included in the response to request 1. 5o as o
enable us ro undersrand vour response to the FOLY request.

Please provide anv and all teports, memoranda, analysis, communicarions, or orher documents,

Hesrdand Alhance For Human Needs & Human Rights s Nutonal bmmigrant Justice Center
20850 LaSalle Street. Suite 1818, Chicago. Hinois 60604 | Pl 3E2-660-13701Fax: 312-660-1505 1 oy 1
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which mclude, summuarize, or relare o the mplemenranon of prosecuroral discrernion policies

nd gadedines. We would specaitically FeqUest:

Uy analvses, reports, communicarions, enails, memoranda, or other documents permning

fo the jout commission comprised of DHS and rhe Department of Jusrice which was

mennoned m the \uguse 18, 2011 letrer from Secrerary Janet Napolitno o Senare Majoriey

Feader Flarry Rerd:

b Addinonally any reporrs, memoranda, analvsis, emadds or communicarion by DHS ro the 1S
Cinzenship and Immugraton Services (USCIS) and Customs and Border Parrol otficers
relanng o prosecurortal discrenon, administranve closure of cases ot individuals in removal
procecdigs, or eftorts to priorinze immigration entorcement: and

<Ay torm, worksheer, or document used o analvze, derermine, consider, or review
determinartons regarding prosecutorial discretion,

[ all or part of anv of this request is dented, please specity the exempnon(s) chumed for withholding
cach record. Please also stare the number of documents or portions thereot being withheld, the
number of pages of cach document being withheld, and the dates of the documents wirhheld.  1If
some porron(s) ot the requested nurerials are derermined  to be exempt, please provide rhe
remaning non-cxempt portions. See 5 LS., S352(h). We reserve the right to appeal any decision(s)

to wirhhold information and expect thar vou will fist rhe address and oftice ro which such an appeal
mav be directed. See 5 U.S.C, 3352 (6)(\)(h).

Request for Fee Waiver

NHC s also entted to a fee watver pursuant to 5 1150, 3320\ (1) and 6 CI'R S5
because these requests seck documents, the disclosure of which “is 1n rthe public mrerest because ir is
likelv to contribute signtticantly ro public undersranding of the operarions or activiries of the
sovernment and is not primardy in rhe commercial inrerest of the requester.” [,

From the ourser, i 1s important to note that Congress mrended to encourage “open and accounrable
sovernment” under the FOLA fee waiver provision. Catezens for Responsivility .omd 1thics in Woashinoton
S Dep o Pdue, 5393 . Supp. 2d 261, 271 (D.D.C. 2009). \eenctes should “apply the public-
mrerest warver iberallv.™ Conklin v United Stater. 654 1. Supp. LLHO4 1005 (D.Colo. 1987). DHS
regulanions clanty that fee watvers are appropriate it disclosure of the requesred informarton sarsties
nvo requirements: thar it is “in the public interest because 1t is likely ro contribute signiticantly ro
public undersranding of the operanons or activies ot the government” and thar it is “not primaritly
i the commercial mrerest of the requester.” 6 CER 5001 7 dkyriy and 6 CIR Sa bk an.

Lo derermine whether the requested informarion saristies the first requirement, DHS has identified
four relevant facrors: 1) wherher the subject ot rhe request concerns “rhe operations or actviries of
rhe ftederal] government,” (1) whether rhe informarion is meaningtully mformarive abour rhe
operatons or acnvines of the government such rhar ies disclosure i “hkely to conrrbute” to an
understanding of such governmenr funcrions: fm) whether disclosure of the mformarion will
contrtbure o “public undersranding,” meaning a reasonably broad audience of inreresred persons

Heardand Alhance for Human Needs & Human Rights ! National Immivrant Justice Conter
SUXS LaSalle Street. Suite 1Y, Chicago, Hlinois 60604 | phe 312-660-1370 " Fie: 312-660-1505 1 v v
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hevond juse the requestert and vy whether the disclosure will Csigntficantdy” increase public
andersranding of governmenr operanions or acovites, 6 CFR T3 BRY 2V -y,

Forderermme whether rhe requese saristios the sccond requireent, DHS has dennfied rwo

concerns: 1) wherher rhe requester has o commercial meerest thar would be furthered by rhe

v denntied commerenl nerest of the requester. 6 CFR O STHK -0

requested disclosure and (0 wherher the public wirerest in disclosure is arearer m maenirude than

NCTs request sansties all of these requirements, as discussed 1 further deral below,
* The Subject Directly Concerns the Operations of the Federal Government

SHCS request seeks mformation relating to the meerpretanon and implementaton DHS's policies
regarding prosecurortal discrerion. \s this request concerns rhe application of DHS's policies
concerning implementanon ot ummigranon law and policy, mcluding removal of non-cirizens from
the Unired Srates, it pertains direcrly to the primarv mission ot DHS and clearly deals with rthe
operations and acnvires of the vovernment. The public has an nrerest in obraining informarion
that may help them evaluare DHS's performance and invesngate whether DHS s fulfilling its srared
vouls. DHS has ssued numerous press releases, publications, and newslerrers thar thev rounnely
disseminate ro the public regarding their operations, and which are available on rhe Ageney's
respectve websites, which further demonstrate this facror 15 mer.

* The Informative Value Will Contribute to an Understanding of Government
Activities

The kev inquiry with respect to a FOLA fee waiver request 1s whether ““dissemination of the
requested mtormanon is likely ro contribure signiticantly ro citizens’ undersranding of the workings
ot thetr government.”™ Citizens for Responsibility and Fithics in Weashington r. U8 Dep 't of Fidie, 393 17,
Supp. 2d 261,270 (D.D.C. 2009). When evaluanng this facror, fee waiver requests should be
examuned “in light of the identity and objectves of the requester, the scope ot the requester’s
proposed disseminarion, and the requester’s capaciey ro disseminate the requested informarion.”
D.CoTechical NAssistaee Qo e, p LS, deptoof Haonsing and Urban Dep, 85 . sSupp. 2d 46, 43-49
AD.DLCL 2000).

Phis clement s also met for manv of rthe same reasons as the first factor. NI’y request seeks
mtormarion necessary to clarity rhe process bv which DHS applies its authortrv under IN\ °
JE20 By e The identificarions ot orgamizanons as lier [ rerrorise OrganzZanons are
sovernment activines attecting thousands of individuals.  [his request will meaningtully contribure
to an undersranding of this process as e will reveal substantive and procedural mnformarnon relevane
o the provision’s etfecr on immigration, a subject which is of inrerest to the public at large and

S notes that before making an adverse determination regarding fee waiver, the Aueney should seck
sddional informaneon from the apphicant. Judiciar Wotch, Tne o, Clon, Soprv. fedmin. No. Cre N U822223RM LU
ZO0WTL 33338030, ar 4 D.DLCL Sept. 25, 20600, Thus, ro the extent the Agency's inial assessment 15 ro
deny rhis tee waiver, which NIJC strongly asserrs would be mproper and in error, the Agencey should first

ok addidonal information from NIJC betore reaching such an adverse dererminarion,

Heartland Alliance tor Human Needs & Human Rights { Natonal Immigrant Justice Conter

U8 S, Labadte Street. Suite 181X, Chicago. Hlinois GU604 | Phe 3H2-660-1370 1 fax: 312-660-1505 1 vy fipmne
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g\n‘ncuhfi\' to ndividuals who face removal proceedings. NC inrends o analyze any mtormarnon
exponsive to s requests, share this analvss wirh the public through memaoranda, LCPOITS, OF Press
cleases, and disseminare anv documents it acquires trom this request ro the public via rthe news
medtt or di wreetly to s members. NI clearly has the abtliey ro dissemmare the mformaton: s one
courr noted., “fin rhis Intmmm(m Age, rukmnin«r_\ has made 1t possible for almost anvone to tultill

this requirement.” f}( ochuical | fm e, S5 FSupp. 2dat 490 See o Do CURE o | appin,

U2 F Supp. 2d 197, 203 (D.DLCL 2009 I berally construmg the fee watver rec quirements i the
fvor of the requester as 1o must, the Court tinds thar FedCURE's we bsire, newslerter and char room

are an adequare means ot disseminaring mtormacon. ... \s nored above, NC nrends ro host

the responsive documents on irs websire, which will provide a usetul tool ro the public

turthermore, as discussed above, the Ageney’s own publicanions demonstrare rhar a xclc:;lsc of this

mtormarion will signiticantly conrribure ro an understanding of the Agencv's sovernmenral acnviries.

* This Informaton Will Contribute to the Understanding of a Broad Audience

Fhe criterm of wherher disclosure will benetit the public at large and contribure to public
undersranding are “hopelessly inrerewined.” Project on Military Procurement r. Dy ptaof Nary, 710 .
Supp. 362, 364 1.3 (D.D.C. 1989), These rec jutrements seck to ensure that a fee waiver resules in
the dissemination of informaron to an audience greater than the requester alone. DHS standards
-pecttically note that expertise in the subject area and ; 1[)11m’ md mnrenton ro ctfectively convey
intormarion o the public shall be considered. 6 CEFR S5 K (2) (G, NTJC is a NON-profit
organization which advocates for immigranes through Lhru,t luml services, advocacy camps ugls
wumed ar policy reform, and public cducation. NIJC facilitares legal services for more than 10.000
non-cirizens cach vear., Manv of these non-citizens are directly atfected by DHS's policies wrmimw
prosecutortal discretion. Addinonal vy, NTJCs experuse 13 retlecred in the rratning and guidance it
prov wles for approximately 1,000 pro bono arrorneys represenung non-cirizens rhrough NI1J(s i
Doun projects. unsgquulr{\ any information recetved by NIJC would be mcorporated inro the
oreanization’s work and disseminared fo a larpe audience.

Moreover, courts have e repeatedly held rthat the requested mtormarion need not reach literal lly reach
Imnd cross-secrion ot rhe public o l)cm,nt the “public at large” for this putpose. See, e.o., Carney
LS Deptoof fastice, 19 F3d 807, 814415 (2d Cir. 1994) (doctoral student seeking rgunds from the

)gpartmuir ot Justice to use in lns disserranon, scholarly arricles, college classes, panels and
convenuons and in a renrative book benefirs rhc public at large even th()mrh aimed at a narrow
audience ot interesred scholarsy; Betrer Cor't s n D, bt af State, 780 11 2d 86, 89 (D.C. Cir, 19863
“public to be benetired™ is larger than the requestor but nor so broad as to encompass all citiycnw
Jrddecral Woateh, Lie. v Gen, Servs. Admin., Nov. Civ. \ 98- 2223(RMUY, 2000 W, 35538030, ar 7 (D). [D.C,
Sept. 23, 2000).

~pecttically, NTTC will disseminate the records by hostng them on irs websire, thereby disseminaning
this information to the public at large, other members of the media who can then turther
disseminare the informanon though addidonal reports are arncles thar will likely be published
nanonwide and internanonally. NTJC’s website 1s frequenred by the public ar laroe, as well as
Arorneys, news reporters, members of major universiries and instirutes of e carnmng, as well as
sovernment otticials and emplovees. N1C will also issue several press releases and post documents
onars websire, and ask emplovees ro appear on radio and relevision ro discuss these marrers, DHS

tearttand Alliance tor Human Needs & Human Rights | N, wonal lmmigrant Justice Center
20385, Lasulte Street, Suite IS13. Chicago. Hlinos 60604 | ph: 34 2-660-13701 Fax: 312:-660-1505 ¢ s B R ST N e
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should constder NC s rrack record and repuranion for disseminanin
are GO T supp. 2d ac 20405 0 The nformanon provided regarding the acnviey on s char
1

o ntormurion o the public. Yo
oo

(.
are and website, coupled with the esamared subscriber base who receive irs newslerrer L presents
strong case tor rreatng FedCURE's dissenunanon etfores 1s an eftectve means of distribunng rhe
requested mtormanon o a broad group of interested persons. Ve frdicead Wi, 2000 W, 33

35338030,
10X tholding that disclosure would benetir the public ar large as Judicial Warch, an orcanizanon
whose stared business was publicizing porential covernmental unpropricry, also ser forth a list of
merhods e customarly uses ro dissemuare mformarion: ol RIC,S47 FosSupp. 831, 835 (D,
Colo 19940 trinding thar plamnufes had abilit to disseminare informarton adequately based on their
assocanon with the Governmenr Aecounrabiliny Project, “*a nonprotit, public interesr oreanizanon”
that “has a nanonal repuraton for researching and publishing concerns hel

eld by sovernment
whistleblowers™. Moreover, NTC will post ail disclosed informarion tor pubhic review on irs
website, Yoo / 3

ctl W arch, 2000 WL 35538030, at 9 ¢\ websire, atrer all, is readdy accessible trom
unvwhere m the country and can be designed to allow casv naviganon through voluminous
quantities of mtormarton. Indeed, 1 websire such as the plamnntt’s can serve as an clectronic
clearinghouse ot information which cirizens would otherwise have
sources. ...

&

to cull from a vartety ot disparare

*  This Information Will Significantly Increase Public Understanding

Phere 1s signiticant public contusion surrounding DHS’s implementation of irs prosecutorial
suidelines. Lo date, DHS has made public very lirtle informanon regarding the sul
or procedural means used ro determine when it will exercise prosecutortal discrerion. |he disclosure
ot thus informarion will be used to educate NHC, members of rhe legal protession, members of
wcademia, the news media, porental immigrants o the United States, and rhe general public, as o
the critera thar is applied under the prosecutorial discretion oudelines. Moreover, the avatlability of
the requested information must also be considered. Lederal Core, GU2 1, Supp. 2d at 206. The
mtormation requested is not available publicly in any torm, and the public has no access to ir. By
compiling rhis mformaton, placing rhe dara on its websire, in its newsletrer
watlable to rhe public, the media, and atrorneys, NIJC will substantiall
understanding regarding

ystdnve criteria

- and making it generally
v impact the public’s

1e government’s use ot prosecurorial discrerion in immigration cases. /e, at
=06-07 fnon-protit satisties this prong when it desires to make information with no -
‘threshold level of public dissemination™ publicly available) (q
PO+ 17.3d 20, 36 (D.C. Cir. 1999).

‘exisung
uoting Campbeid n. U8 Dep 't of [ustive,

* NIJCis a Non-Profit Interest Group Dedicated to [Immigrant Rights and is N

ot
Seeking These Documents for Commercial Use

ST does nor have a commercenal interest in the disclosure of the requested informaton. 6 (. 1°.R. B
S K (3)m). The rerm “commercial”™ is used i irs ordinary meaning; “[ijnformation ts commercial
ttar relates ro commerce. rrade, or protie.” Judicial Worteh. L. v Gen, Serrs. ldmin. Nov. Civ. \ %
353338030, at 5 (D.D.C. Sept. 25, 2000). NC s a not-tor-protie
crganizanon rthat s part of Heartdand Mliance for Human Needs and Fluman Righrs, a publicly
supporred, S0103)(¢) orgamzanon. Theretore, it has no “commereial, rrade, or protit interests” rhat
could be furthered by any request. Further, all ourside attorneys recruited. traned, and supporred by

Heartdand Aliance for Human Needs & Human Richts + Navonal hmmier

it Justice Center
Z08 S LaSalle Street, Suite FXES. Chicago. Hlinois 60604 1 phe 312-660-13701 fax: 312-660-1505 1wy
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N only represent NITC chenrs on a 2w o basis and their work does nor resulr i any

commercat gatn.

Moreover, beeause NI does ot have 1 commercnal nrerese in rhe disclosure of the requested

mrormarton, there 15 no need to consider whether the pu }h(, LITCrest i « h\Li()\UIL IS greater mn

nugnrtude than anvadenatied commercal inrerest of the requestor. O CR TS LRI ). Fven if

\ HC s found to have some kind of commercial inrerese in rhe advancement of mmmigranon
lnganon, the public benetie thar will resulr from the disclosure ot the requested intormarion is
stentticantly greater, for rhe reasons previously ser forth. NI[C's request for fee wavers thus

sansties the critera serour i 6 CFRL T3, 11k

Phe documenrs subjecr to this request are not sought tor anv commercial use. Lhus, we undersrand
that no - tee mav be charged for the first two hours of search time or for the tirst 100 pages of
duplicanon. Sve 3 US.C. 73320 HVavdh. I vou decline to waive these fees, and if rhese fees
will exceed S100.00, pl(‘:lsg noaty us ot the amount of these fees before tiling this request.

Foally, we would note under FOILA, an ageney may only charge “reasonable standard charges for
document duplication,” and not search-relared Costs, to a representatve of the news media.” Under
the 2007 amendments to FOLA, 2 representative of the news media” means Tany person or entity
that gathers informaton of porential interest to a seament ot the public, uses irs editorial skills ro
turn the raw matertals o distinet work, and distribures that work to an audience.” See 3 US.C.

S52()(6)(\)(1).  “News” means “information that is about current evenrs or thar would be of
current mterest to the public,” (e.g. the implementation of prosecutorial discretion by DHS),
samples of news media entties includes “alternarive media” rhat disseminare their publicarions ftor

tree “through telecommunications services,” e, the mrerer. \s nored above, NIHC has a rrack
record of rurning raw marerial into reports and orher publications tor distriburion to the veneral
public, which it does ar no charge.

Request for Expedited Processing Pursuant to 6 C.EF.R. § 5.5(d)(i1)

There is an urgency and hence compelling need to inform the public about this issue.
Fhis determination hinges on three tactors: (1) sherher the request concerns a macrer of current
sigeney to the American public: (2) whether rhe consequences of delaving a response would
compromise a sigmticant nuwmzcd inrerest; and (3) w wthcr the request concerns tederal
sovernment actiey. . wersean Ciral ibertios U yion, of i, 1 1.5, D, ploof Jusiree, 321 1 Supp. 2d 24, 29
D.D.C 20040, As discussed smpra pages 12-13, the request concerns tederal governmenr acrivire,

his request involves a matrrer <>f current exigency. Lhere s signiticant concern and debare regarding
the implementarion of the DHSs pnlzuu regarding prosecurorial discretion. There have been
numerous arrcles and publications written on rhis ropic: a relevant factor that courrs have previously
considered when analvzing a request for expedited processmg. - uw. Cif
Fiberties Union, 3211 Supp. ar 29-30. DHS irself recognizes that these requests seek informarion
regarding ropies that sansty rhese criteria and has published numerous marermals regarding rthese
ropies on s websire. These publicarions demonsrrare the Aaeney recognizes that these issues are
imporrant marters ot public concern. In addirion, a failure ro arant cxpedited nmccss‘mo will

compromuse the inrerests of thousands of people. DHS stated that it would rev 1ew 300000 cases

Heatland Alliance tor Human Needs & Human Riehts | National Imimivrant Ju»tu.g Cunter
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Mational Immigrant justice Center

currenty pending betore the immigranon courrs in light of es policies regarding prosecurorial

chserenion. NUC alone has over 100 clienes who's cases could be impacted by the covernment's

exercise of prosceurortal discrerion,

Lhe mntormanon requested rhrough this FOTA requestall relates o DHSs implemenration of irs
prosecutoral guidelines. Fnsuring an individual's right to tar and adequare considerarion of DS’
polictes. where the denal of relief could lead ro serious harm, deach or permanent exile from the

Unired Srares, 1s an Urgent concer.

*  The requester is a person primarily engaged in disseminating information

I order to qualify for expedired processing under 6 CLRL 350 ()

mnrormation dissenumirion

must be the requester’s “mam protessional ACOVIY or occupanon” but “need nor be his or her sole
occuparton.” 6 (LR, 2 5000 s discussed ar lengrh above 1 the represenrarive of the news
media secton and elsewhere, 1t is apparent that NIJC meers this clement. One of the core MISSIONS
ot the NIJC is public education, which is largely achieved by disseminating informarion regarding
immigration issues to the public, policy makers, artorneys, and immigrants. \s such, information
dissenunanon s NI1TC's “main protessional actviry.”

NC currently works wirh an active roster of over LOOO pro bom attornevs to whom i provides on-
somng traming, technical support, and advice regarding immigration law and policy. NIJC ulso
conducrs approximately 30 “Know Your Rights” presenrations to immigrants in detention facilities
throughout the Midwest each vear. Lastly, NIJC publishes newslerters, policy briets, and other
mtormanonal materials for members of the legal protession, immigrants, and rhe public providing
mtormation about the immigration system and recent developments in law and policy.
Consequently, this FOTA request satisties rhe kst requirement tor expedited processing as NIJC is

anorganizaton primarily engaged in disseminating informarion.

* The lack of expedited treatment could reasonably be expected to pose an imminent
threat to the life or physical safety of an individual

NC further requests expedired processing under 6 C.1F.R, 2 35(d)(D0) as the lack of expedired
trearment could reasonably be expected to pose animmunent threar to the life or physical safery of
anindividual. \s previously noted, very lirtle informanon exisrs regarding the application of DHS's
prosccurortal disererion guidelines.  The contusion caused by this lack of informarion 1s o fren
cacerbared when an individual is facing removal proceedings and faces imminent removal and
family separation. Wirhour more mformarion regarding the interpreranion and implementarion of the
DHS’s prosecurorial discrenon vuidelines, atrorneys are unable to provide comperent and effecrive
counsel to clients, and pro se applicants are unable to avail themselves of prorections rhar mav be
avatlable ro them,

Conclusion

Forall the toregoing reasons, NIJC requests that DHS reconsider the request tor expedired

processing under cither 6 CAWR. T3.50d) (1)) or 6 C.1LR. 2 3.5(d) (). Finally, if this reQUesT 1s
dented in whole orin part, please provide the reason(s) tor rhe denal(s), pursuant to 6 ([*R. *

deantand Altance tor Human Needs & Human Rights + Natonal Immigrant Justice Center
<08 s Lasalle Street, Suite 818 Chicago. Hinods 60604 1 ph: 312-660-1370 fux: 312-660-1505 1o 1y
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2000 so that any wpeal can be focused on the Al tleged deticteney. In accordance wirh 5 1780,
220D ;z.mi CER 35 1 cernty thar the above ’fzimmmml PCLTUNING O 1 request tor
expedired processing 1s rrue and correcr to the Hur ot mv knowledoe and beliet,

request wichin oweney workig davs, or as required by stature. Yo 3 US.C)

[£ vou have any questons regarding this request, please teel free to conmact me via email

mrwzvelascotw henrmindalliance.ore or call me ar my direer line, 312-660-1300), thank vou
wdvance tor vour kind arrennon to this matrer,

\[cmv Rhu WV LLlsLn Ditlecror 8t 1 Legal Services
Narona \lm}mz«rrmilylu Center

Huardand Alhance for Human Needs & Human Rivhts o Sattonal Immigrant Justice Center
<085 Lasaile Sueets Suite 13130 Chicago, Hlinois 6604 | phr 312-660- 13707 fax: 312-660-1505 1w v
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HQ FOIA/PA Appeals
150 Space Center Loop, Suite 500
Lee's Summit, MO 64064-2139

U.S. Citizenship
and Immigration
Services

April 20, 2012 APP2012000377

Monty Ruiz Velasco

National Immigration Justice Center
208 A. LaSalle Street, Suite 1818
Chicago, IL 60604

Dear Mr. Velasco:
Re: COW2011000997

You appealed the action of the National Records Center regarding your request for access to records
pertaining to Implementation of prosecutorial discretion guidelines and directives for D.H.S., dated
November 04, 2011.

Based on the information you provided, we are denying your appeal. Departmental regulations require
that you demonstrate that your request warrants expedited treatment because it involves:

(1) circumstances in which the lack of expedited treatment could reasonably be expected to pose
an imminent threat to the life or physical safety of an individual; or

(2) an urgency to inform the public about an actual or alleged federal government activity (if you
are a person primarily engaged in disseminating information).

Because you have not sufficiently demonstrated that your request involves either of these factors, your
request does not warrant expedited treatment. Please be advised that information provided in my
judgment is not sufficient reason to process your request out of turn.

If you are dissatisfied with our action on your appeal, you may seek judicial review in accordance with 5
U.S.C. § 552(a)(4)(B). The Office of Government Information Services (OGIS) also mediates disputes
between FOIA requesters and Federal agencies as a non-exclusive alternative to litigation. The OGIS
does not have the authority to handle requests made under the Privacy Act of 1974. If you wish to contact
OGIS, you may email them at ogis(@nara.gov or call 1-877-684-6448.

Sincerely,

Alan D. Hughes, Associate Counsel
Commercial & Administrative Law Division
Department of Homeland Security
Citizenship and Immigration Services

WWW.USCIS. 20V
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DEPARTMENT OF THE ARMY
FREEDOM OF INFORMATION AND PRIVACY DIVISION
7701 TELEGRAPH ROAD, SUITE 144
ALEXANDRIA, VA 22315-3905

May 16,2012

U.S. Army Freedom of Information
and Privacy Act Office (FOI/PA 12-0542)

Mony Ruiz-Velasco

Director of Legal Services

National Immigrant Justice Center

208 S. LaSalle St., Suite 1818

Chicago, IL. 60604

Email: mruizvelasco(@heartiandalliance.org

Dear Mr. Ruiz-Valasco:

This responds to your Freedom of Information Act request dated October 20, 2011 which
was forwarded from U.S. Citizenship and Immigration Services (USCIS) along with 27 pages
containing Army information and received on May 10, 2012. Your request is being processed in
accordance with Title 5, United States Codes 552, The Freedom of Information Act.

Please be advised that this office serves as the referral point and oversight office for the
Department of the Army Freedom of Information entity and is not a repository for documents
maintained by the Department of the Army. Requests for information and documents under the
purview of the Army are referred to the activity most likely to have records for processing, and
that activity has the responsibility for the review and release of the records in accordance with
Army Regulation (AR) 25-55, The Army Freedom of Information Act Program.

We have referred your request and the 27pages containing Army information to the
~ following activity for action and direct response to you.

U.S. Army Human Resources Command
ATTN: AHRC-FOI

1600 Spearhead Division Ave., Suite [-3-17
Ft. Knox, KY 40121

Email: hre foia@conus.army,mil

If you have any questions regarding the status of your request, you should contact the
activity at the address/email above. If this office can be of further assistance, please contact us at
the address on the letterhead.

Sincerely,

Dl frree

Norma Ferguson
Program Analyst
U.S. Army Freedom of Information Office

Printed on @ Recycled Paper
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=

=
HEARTLAND

Aliiance  National Immigrant Justice Center

Sent Via U.S. 2 Day Fed-Ex and Electronic Mail
October 27, 2011

Carmen L. Mallon

Chief of Staff

Office of Information Policy

Department of Justice

Suite 11050

1425 New York Avenue, N.W.

Washington, D.C. 20530-0001

(202) 514-FOIA

Fax: (202) 514-1009

E-mail: DOJ.OIP.Initial. Requests@usdoj.gov

Re: Freedom of Information Act Request
Dear Ms. Mallon:

This letter constitutes a request for information pursuant to the Freedom of Information Act
(“FOIA”), 5 US.C. §552 on behalf of Heartland Alliance’s National Immigrant Justice Center
(“NIJC”). NIJC is a not-for-profit agency that provides immigration legal services to low-income
immigrants, refugees and asylum seekers. NIJC seeks information regarding communications
between the Department of Justice (“DOJ”) and the U.S. Department of Homeland Security
(“DHS”) regarding implementation of prosecutorial discretion guidelines and directives. To this end,
NIJC seecks disclosure of any and all records, including all electronic documents and
communications in the custody of the of the Office of the Attorney General or any of his designees
(collectively known as the “AG”), Executive Office for Immigration Review (“EOIR”), and any
other subcomponents (collectively the “DOJ”), as described in the specific requests listed below.

Against this backdrop, and as further discussed below, NIJC is entitled to a fee waiver pursuant to 5
U.S.C. §552(a)(4)(A)(iii) and even absent the grant of such a fee waiver, “fees shall be limited to
reasonable standard charges for document duplication,” and #o search charges may be assessed for these
requests, because NIJC qualifies as a “representative of the news media” under 5 U.S.C.
§552(a)(4)(A) (i) AI)-I1I). NIJC is also entitled to expedited processing of these requests under 5
U.S.C. §552 (a)(6)(E).

Specific Requests and Instructions

Please provide any and all reports, memoranda, analysis, communications, or other documents,
which include, summarize, or relate to the implementation of prosecutorial discretion or
immigration enforcement priorities policies and guideline from January 1, 2010 to the present. We
specifically request:

a) Any analyses, reports, communications, emails, memoranda, or other documents
pertaining to the joint commission comprised of the Department of Homeland Security
(“DHS”) and the DOJ which was mentioned in the August 18, 2011 letter from

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Illinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 | www.immigrantjustice.org
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Secretary Janet Napolitano to Senate Majority Leader Harry Reid;

b) Additionally any reports, memoranda, analysis, emails or communication by DO]J
regarding implementation and use of DHS’s prosecutorial discretion policies and
guidelines, administrative closure of cases of individuals in removal proceedings, or
efforts to prioritize immigration enforcement; and

¢) Any form, worksheet, or document used to analyze, determine, consider, or review
determinations regarding prosecutorial discretion.

If all or part of any of this request is denied, please specify the exemption(s) claimed for withholding
each record. Please also state the number of documents or portions thereof being withheld, the
number of pages of each document being withheld, and the dates of the documents withheld. If
some portion(s) of the requested materials are determined to be exempt, please provide the
remaining non-exempt portions. See 5 U.S.C. {552(b). We reserve the right to appeal any decision(s)
to withhold information and expect that you will list the address and office to which such an appeal
may be directed. See 5 U.S.C. §552(a)(6)(A)(1).

Request for Fee Waiver

NIJC is also entitled to a fee waiver pursuant to 5 U.S.C. 552(a)(4)(A)(1ii) and 6 CFR § 5.11(k)
because these requests seek documents, the disclosure of which “is in the public interest because it is
likely to contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester.” Id.

From the outset, it is important to note that Congress intended to encourage “open and accountable
government” under the FOIA fee waiver provision. Citizens for Responsibility and Ethics in Washington
v. U.S. Dep’t. of Edne., 593 F. Supp. 2d 261, 271 (D.D.C. 2009). Agencies should “apply the public-
interest waiver liberally.” Conklin v. United States, 654 F. Supp. 1104, 1005 (D.Colo. 1987). DOJ
regulations clarify that the fee waivers are appropriate if disclosure of the requested information is
“in the public interest because it is likely to contribute significantly to public understanding of the
operations and activities of the government.” 6 CFR 5.11 § (k)(i) and 6 CFR § 5.11(k)(ii).

To determine whether the requested information satisfies the first requirement, the federal policy
has identified four relevant factors: (i) whether the subject of the request concerns “the operations
or activities of the [federal] government;” (i) whether the information is meaningfully informative
about the operations or activities of the government such that its disclosure is “likely to contribute”
to an understanding of such government functions; (iii) whether disclosure of the information will
contribute to “public understanding,” meaning a reasonably broad audience of interested persons
beyond just the requester; and (iv) whether the disclosure will “significantly” increase public
understanding of government operations or activities. 6 CFR § 5.11(k)(2)(1)-(1iv).

To determine whether the request satisfies the second requirement, federal policy has identified two
concerns: (i) whether the requester has a commercial interest that would be furthered by the
requested disclosure and (ii) whether the public interest in disclosure is greater in magnitude than
any identified commercial interest of the requester. 6 CFR § 5.11(k)(3)()-(ii).

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Illinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 | www.immigrantjustice.org
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NIJC’s request satisfies all of these requirements, as discussed in further detail below.'

e The Subject Directly Concerns the Operations of the Federal Government

NIJC’s request seeks information relating to the interpretation and implementation of policies
regarding prosecutorial discretion at the DOJ and DHS. As this request concerns the application of
federal policies concerning implementation of immigration law and policy, including the prosecution
and detention of non-citizens in the United States, it pertains directly to the primary mission of the
DOJ and clearly deals with the operations and activities of the government. The public has an
interest in obtaining information that may help them evaluate implementation strategies of federal
policy by the DOJ and investigate whether the DOJ is fulfilling its stated goals. The DOJ has issued
numerous press releases, publications, and newsletters that they routinely disseminate to the public
regarding their operations, and which are available on the Agency’s respective websites, which
further demonstrate this factor is met.

e The Informative Value Will Contribute to an Understanding of Government
Activities

The key inquiry with respect to a FOIA fee waiver request is whether ““dissemination of the
requested information is likely to contribute significantly to citizens’ understanding of the workings
of their government.” Citizens for Responsibility and Ethics in Washington v. U.S. Dep’t. of Educ., 593 F.
Supp. 2d 261, 270 (D.D.C. 2009). When evaluating this factor, fee waiver requests should be
examined “in light of the identity and objectives of the requester, the scope of the requester’s
proposed dissemination, and the requestet’s capacity to disseminate the requested information.”
D.C. Technical Assistance Org., Inc. v. U.S. Dep’t. of Housing and Urban Dev., 85 F. Supp. 2d 46, 48-49
(D.D.C. 2000).

This element is also met for many of the same reasons as the first factor. This request will
meaningfully contribute to an understanding of this process as it will reveal substantive and
procedural information relevant to the implementation of prosecutorial discretion, and inter-agency
collaboration on policy implementation, a subject which is of interest to the public at large and
particularly to individuals who face removal proceedings. NIJC intends to analyze any information
responsive to its requests, share this analysis with the public through memoranda, reports, or press
releases, and disseminate any documents it acquires from this request to the public via the news
media or directly to its members. NIJC clearly has the ability to disseminate the information; as one
court noted, “[i]n this Information Age, technology has made it possible for almost anyone to fulfill
this requirement.” D.C. Technical Assistance, 85 F. Supp. 2d at 49. See also Federal CURE v. Lappin,
602 F. Supp. 2d 197, 203 (D.D.C. 2009) (“Liberally construing the fee waiver requirements in the
favor of the requester as it must, the Court finds that FedCURE’s website, newsletter and chat room
are an adequate means of disseminating information. . ..”). As noted above, NIJC intends to host
the responsive documents on its website, which will provide a useful tool to the public.
Furthermore, as discussed above, the Agency’s own publications demonstrate that a release of this
information will significantly contribute to an understanding of the Agency’s governmental activities.

I NJJC notes that before making an adverse determination regarding fee waiver, the Agency should seck
additional information from the applicant. Judicial Watch, Inc. v. Gen. Servs. Admin., No. Civ.A 98-2223(RMU),
2000 WL 35538030, at *4 (D.D.C. Sept. 25, 2000). Thus, to the extent the Agency’s initial assessment is to
deny this fee waiver, which NIJC strongly asserts would be improper and in error, the Agency should first
seck additional information from NIJC before reaching such an adverse determination.

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
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e This Information Will Contribute to the Understanding of a Broad Audience

The criteria of whether disclosure will benefit the public at large and contribute to public
understanding are “hopelessly intertwined.” Project on Military Procurement v. Dep’t of Navy, 710 F.
Supp. 362, 364 n. 8 (D.D.C. 1989). These requirements seek to ensure that a fee waiver results in
the dissemination of information to an audience greater than the requester alone. Federal standards
specifically note that expertise in the subject area and ability and intention to effectively convey
information to the public shall be considered. 6 CFR § 5.11(k)(2)(iii). NIJC is a non-profit
organization which advocates for immigrants through direct legal services, advocacy campaigns
aimed at policy reform, and public education. NIJC facilitates legal services for more than 10,000
non-citizens each year. Many of these non-citizens are directly affected by DHS’s policies regarding
prosecutorial discretion. Additionally, NIJC’s expertise is reflected in the training and guidance it
provides for approximately 1,000 pro bono attorneys representing non-citizens through NIJC’s pro
bono projects. Consequently, any information received by NIJC would be incorporated into the
organization’s work and disseminated to a large audience.

Moreover, courts have repeatedly held that the requested information need not reach literally reach
broad cross-section of the public to benefit the “public at large” for this purpose. See, e.g., Carney v.
U.S. Dep’t. of Justice, 19 F.3d 807, 814-15 (2d Cir. 1994) (doctoral student seeking records from the
Department of Justice to use in his dissertation, scholarly articles, college classes, panels and
conventions and in a tentative book benefits the public at large even though aimed at a narrow
audience of interested scholars); Better Gov’t Ass'n v. Dep’t of State, 780 F. 2d 86, 89 (D.C. Cir. 19806)
(“public to be benefited” is larger than the requestor but not so broad as to encompass all citizens);
Judicial Watch, Inc. v. Gen. Servs. Admin., No. Civ.A 98-2223(RMU), 2000 WL 35538030, at *7 (D.D.C.
Sept. 25, 2000).

Specifically, NIJC will disseminate the records by hosting them on its website, thereby disseminating
this information to the public at large, other members of the media who can then further
disseminate the information though additional reports are articles that will likely be published
nationwide and internationally. NIJC’s website is frequented by the public at large, as well as
attorneys, news reporters, members of major universities and institutes of learning, as well as
government officials and employees. NIJC will also issue several press releases and post documents
on its website, and ask employees to appear on radio and television to discuss these matters. DHS
should consider NIJC’s track record and reputation for disseminating information to the public. See
Federal Cure, 602 F. Supp. 2d at 204-05 (“The information provided regarding the activity on its chat
site and website, coupled with the estimated subscriber base who receive its newsletter . . . presents a
strong case for treating FedCURE's dissemination efforts as an effective means of distributing the
requested information to a broad group of interested persons.”); Judicial Watch, 2000 WL 35538030,
at *8 (holding that disclosure would benefit the public at large as Judicial Watch, an organization
whose stated business was publicizing potential governmental impropriety, also set forth a list of
methods it customarily uses to disseminate information; Pederson v. RTC, 847 F. Supp. 851, 855 (D.
Colo 1994) (finding that plaintiffs had ability to disseminate information adequately based on their
association with the Government Accountability Project, “a nonprofit, public interest organization”
that “has a national reputation for researching and publishing concerns held by government
whistleblowers”). Moreover, NIJC will post all disclosed information for public review on its
website.  See Judicial Watch, 2000 WL 35538030, at *9 (“A website, after all, is readily accessible from
anywhere in the country and can be designed to allow easy navigation through voluminous
quantities of information. Indeed, a website such as the plaintiff’s can serve as an electronic
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clearinghouse of information which citizens would otherwise have to cull from a variety of disparate
sources. . ..7).

e This Information Will Significantly Increase Public Understanding

There is significant public confusion surrounding the role of the DOJ in the implementation of
federal prosecutorial guidelines. To date, federal agencies, including the DHS and the DOJ, have
made public very little information regarding the substantive criteria or procedural means used to
determine when it will exercise prosecutorial discretion. The disclosure of this information will be
used to educate NIJC, members of the legal profession, members of academia, the news media,
potential immigrants to the United States, and the general public, as to the criteria that is applied
under the prosecutorial discretion guidelines. Moreover, the availability of the requested information
must also be considered. Federal/ Cure, 602 F. Supp. 2d at 206. The information requested is not
available publicly in any form, and the public has no access to it. By compiling this information,
placing the data on its website, in its newsletter, and making it generally available to the public, the
media, and attorneys, NIJC will substantially impact the public’s understanding regarding the
government’s use of prosecutorial discretion in immigration cases. Id. at 206-07 (non-profit satisfies
this prong when it desires to make information with no “existing ‘threshold level of public
dissemination” publicly available) (quoting Campbell v. U.S. Dep’t of Justice, 164 F.3d 20, 36 (D.C. Cir.
1999)).

e NIJC is a Non-Profit Interest Group Dedicated to Immigrant Rights and is Not
Seeking These Documents for Commercial Use

NIJC does not have a commercial interest in the disclosure of the requested information. 6 C.F.R.
§5.11(k)(3)(1). The term “commercial” is used in its ordinary meaning; “[ijnformation is commercial
if it relates to commerce, trade, or profit.” [udicial Watch, Inc. v. Gen. Servs. Admin., No. Civ.A 98-
2223(RMU), 2000 WL 35538030, at *5 (D.D.C. Sept. 25, 2000). NIJC is a not-for-profit
organization that is part of Heartland Alliance for Human Needs and Human Rights, a publicly
supported, 501(3)(c) organization. Therefore, it has no “commercial, trade, or profit interests” that
could be furthered by any request. Further, all outside attorneys recruited, trained, and supported by
NIJC only represent NIJC clients on a pro bono basis and their work does not result in any
commercial gain.

Moreover, because NIJC does not have a commercial interest in the disclosure of the requested
information, there is no need to consider whether the public interest in disclosure is greater in
magnitude than any identified commercial interest of the requestor. 6 C.F.R. §5.11(k)(3)(i). Even if
NIJC is found to have some kind of commercial interest in the advancement of immigration
litigation, the public benefit that will result from the disclosure of the requested information is
significantly greater, for the reasons previously set forth. NIJC’s request for fee waivers thus
satisfies the criteria set out in 6 C.F.R. §5.11(k).

The documents subject to this request are not sought for any commercial use. Thus, we understand
that no fee may be charged for the first two hours of search time or for the first 100 pages of
duplication. See 5 U.S.C. §552(a)(4)(A)(@iv)(ID). If you decline to waive these fees, and if these fees
will exceed $100.00, please notify us of the amount of these fees before filing this request.

Finally, we would note under FOIA, an agency may only charge “reasonable standard charges for
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document duplication,” and not search-related costs, to “a representative of the news media.” Under
the 2007 amendments to FOIA, “a representative of the news media” means “any person or entity
that gathers information of potential interest to a segment of the public, uses its editorial skills to
turn the raw materials into distinct work, and distributes that work to an audience.” See 5 U.S.C.
§552(a)(6)(A) (). “News” means “information that is about current events or that would be of
current interest to the public,” (e.g. the implementation of prosecutorial discretion by DHS).
Examples of news media entities includes “alternative media” that disseminate their publications for
free “through telecommunications services,” i.e., the internet. As noted above, NIJC has a track
record of turning raw material into reports and other publications for distribution to the general
public, which it does at no charge.

Request for Expedited Processing Pursuant to 6 C.F.R. §5.5(d)(ii)

There is an urgency and hence compelling need to inform the public about this issue.

This determination hinges on three factors: (1) whether the request concerns a matter of current
exigency to the American public; (2) whether the consequences of delaying a response would
compromise a significant recognized interest; and (3) whether the request concerns federal
government activity. Awmerican Civil Liberties Union, et al. v. U.S. Dept. of Justice, 321 F. Supp. 2d 24, 29
(D.D.C. 2004). As discussed supra pages 12-13, the request concerns federal government activity.

This request involves a matter of current exigency. There is significant concern and debate regarding
the implementation of the federal policies regarding prosecutorial discretion. There have been
numerous articles and publications written on this topic; a relevant factor that courts have previously
considered when analyzing a request for expedited processing. Aw. Civil Liberties Union, 321 F. Supp.
at 29-30. DOJ itself recognizes that these requests seek information regarding topics that satisfy
these criteria and has published numerous materials regarding these topics on its website. These
publications demonstrate the Agency recognizes that these issues are important matters of public
concern. In addition, a failure to grant expedited processing will compromise the interests of
thousands of people. DHS stated that it would review 300,000 cases currently pending before the
immigration courts in a joint committee with the DOJ in light of its policies regarding prosecutorial
discretion. NIJC alone has over 100 clients whose cases could be impacted by the government’s
exercise of prosecutorial discretion.

The information requested through this FOIA request all relates to DHS’s implementation of its
prosecutorial guidelines and the collaboration to implement these guidelines with the DOJ. Ensuring
an individual’s right to fair and adequate consideration of DHS’s policies, where the denial of relief
could lead to serious harm, death or permanent exile from the United States, is an urgent concern.

e The requester is a person primarily engaged in disseminating information

In order to qualify for expedited processing under 6 C.F.R. § 5.5(d)(1)(ii), information dissemination
must be the requester’s “main professional activity or occupation” but “need not be his or her sole
occupation.” 6 C.F.R. § 5.5(d)(3). As discussed at length above in the representative of the news
media section and elsewhere, it is apparent that NIJC meets this element. One of the core missions
of the NIJC is public education, which is largely achieved by disseminating information regarding
immigration issues to the public, policy makers, attorneys, and immigrants. As such, information
dissemination is NIJC’s “main professional activity.”

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Illinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 | www.immigrantjustice.org
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NIJC currently works with an active roster of over 1,000 pro bono attorneys to whom it provides on-
going training, technical support, and advice regarding immigration law and policy. NIJC also
conducts approximately 30 “Know Your Rights” presentations to immigrants in detention facilities
throughout the Midwest each year. Lastly, NIJC publishes newsletters, policy briefs, and other
informational materials for members of the legal profession, immigrants, and the public providing
information about the immigration system and recent developments in law and policy.
Consequently, this FOIA request satisfies the last requirement for expedited processing as NIJC is
an organization primarily engaged in disseminating information.

e The lack of expedited treatment could reasonably be expected to pose an imminent
threat to the life or physical safety of an individual

NIJC further requests expedited processing under 6 C.F.R. § 5.5(d)(1)(i) as the lack of expedited
treatment could reasonably be expected to pose an imminent threat to the life or physical safety of
an individual. As previously noted, very little information exists regarding the application of DHS’s
prosecutorial discretion guidelines. The confusion caused by this lack of information is often
exacerbated when an individual is facing removal proceedings and faces imminent removal and
family separation. Without more information regarding the interpretation and implementation of the
DHS’s prosecutorial discretion guidelines, attorneys are unable to provide competent and effective
counsel to clients, and pro se applicants are unable to avail themselves of protections that may be
available to them.

Conclusion

For all the foregoing reasons, NIJC requests that the DO]J consider the request for expedited
processing under either 6 C.F.R. §5.5(d)(1)(i) or 6 C.F.R. §5.5(d)(1)(ii). Finally, if this request is
denied in whole or in part, please provide the reason(s) for the denial(s), pursuant to 6 C.F.R.
§5.6(c), so that any appeal can be focused on the alleged deficiency. In accordance with 5 U.S.C.
§522(2)(6)(E) (vi) and C.F.R. §5.5(d)(3), I certify that the above information pertaining to a request
for expedited processing is true and correct to the best of my knowledge and belief.

Please reply to this request within twenty working days, or as required by statute. See 5 U.S.C.

§552(2)(6)(A)(0)-

If you have any questions regarding this request, please feel free to contact me via email at
mruizvelasco@heartalndalliance.org or call me at my direct line, 312-660-1360.  Thank you in
advance for your kind attention to this matter.

Sincerely,

LA i/
M 0

Mony Ruiz-Velasco, Director of Legal Services
National Immigrant Justice Center

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
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; U.S. Department of Justice

Office of Information Policy

Telephone: (202) 514-3642 Washington, D.C. 20530

Ms. Mony Ruiz-Velasco
National Immigrant Justice Center

208 S. LaSalle Street Re: AG/12-00135 (F)
Suite 1818 DAG/12-00136 (F)
Chicago, IL 60604 CLM:LAD:CMW

Dear Ms. Ruiz-Velasco:

This responds to your Freedom of Information Act request dated October 27, 2011, and
received in this Office on October 28, 2011, for specific information identified in your request,
including reports, memoranda, analysis, communications, or other documents pertaining to
prosecutorial discretion or immigration enforcement priority policies and guidelines from
January 1, 2010 to the present. This response is made on behalf of the Offices of the Attorney
General and Deputy Attorney General.

Please be advised that a search has been conducted of the electronic database of the
Departmental Executive Secretariat, which is the official records repository for the Offices of the
Attorney General and Deputy Attorney General, and no records responsive to your request have
been located.

Furthermore, please be advised that a copy of your request has been routed to the
Executive Office for Immigration Review and the Civil Division, which are the Department
components responsible for the adjudication of removal cases and thus are more likely to
maintain records responsive to your request. Those components will respond to you directly.
However, should you wish to contact those components, you may do so at the following
addresses:

Cecilia Espenoza James M. Kovakas

Senior Associate General Counsel Freedom of Information Office
Executive Office for Immigration Review Civil Division

United States Department of Justice United States Department of Justice
5107 Leesburg Pike 20 Massachusetts Avenue, NW
Suite 2600 Room 7304

Falls Church, VA 22041 Washington, DC 20035

Finally, if you have any questions or otherwise wish to discuss this Office's handling of
your request, please contact Christine Wallace, the FOIA Specialist assigned to your request, at
the telephone number listed above.
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If you are not satisfied with my response to this request, you may administratively appeal
by writing to the Director, Office of Information Policy, United States Department of Justice,
Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001. Your appeal must be

received within sixty days from the date of this letter. Both the letter and the envelope should be
clearly marked “Freedom of Information Act Appeal.”

Sincerely,

Carmen L. Mallon
Chief of Staff
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National Immigrant Justice Center

Sent Via U.S. 2 Day FedFix
April 9, 2012

Ms. Cecilia Espenoza

Senior Associate General Counsel

U.S. Department of Justice

Executive Office for Immigration Review
5107 Leesburg Pike

Suite 2600

Falls Church, Virginia 22041

Mr. James M. Kovakas

Freedom of Information Office
Civil Diviston

United States Department of Justice
20 Massachusetts Avenue, NW
Room 7304

Washington, D.C., 20035

Re: Freedom of Information Act Appeal of Request for Prosecutorial Discretion and
Immigration Enforcement Priorities Information, January 1, 2010 to the present.

Dear Ms. Espenoza and Mr. Kovakas:

This is a timely appeal pursuant to 5 U.S.C. §552(a)(6)(A)(ii) of the Freedom of Information Act
(FOIA) for the denial of our FOIA request. On November 7, 2011, the office of the U.S.
Department of Justice, Office of Information Policy acknowledged receipt of the National
Immigrant Justice Center’s (NIJC) FOIA on information about the implementation of prosecutorial
discretion policies. On the same day, the Office of Information Policy re-routed the instant FOIA
request to your office at the Executive Office for Immigration Review (EOIR) and the Freedom of
Information Office, Civil Division (FOIA — Civil Division Office). See Attachment A. More than 30
business days have now elapsed since the filing of NIJC’s original FOIA request, and NIJC has yet
to recetve any substantive response. We are therefore treating the failure of EOIR and FOIA — Civil
Division Office to respond as a denial. See 5 U.S.C. §552(a)(6) A)@).

Through this appeal, NIJC reaffirms all aspects of its FOIA dated October 27, 2011, in which NIJC
requested the following:

1. Any analyses, repotts, communications, emails, memoranda, or other documents pertaining
to the joint commission comptised of the Department of Homeland Security (DHS) and the

Department of Justice (DOJ);

2. Any reports, memoranda, analysis, emails or communication by DOJ regarding

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Hlinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 | www.immigrantiustice. org




Case: 1:12-cv-04825 Document #: 1-13 Filed: 06/18/12 Page 3 of 14 PagelD #:108

Admintstrative Appeal — Prosecutorial Discretion FOTA
Page | 2

implementation and use of DHS’s prosecutorial discretion polictes and guidelines,
administrative closure of cases of individuals in removal proceedings, or efforts to prioritize
immigration enforcement; and

3. Any form, worksheet, or document used to analyze, determine, consider, or review
determinations regarding prosecutorial discretion.

NIJC requested copies of the above listed documents and manuals to better understand the
implementation of prosecutorial discretion, and better inform NIJC staff, legal advocates, clients,
and the general public. A copy of NIJC’s FOIA request is enclosed. See Attachment B.

Fee Waiver

The Requester is entitled to a waiver of all costs because the information sought “is likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the [Requester’s] commercial interest.” 5 U.S.C. §

552(2)(H)(A)(ii1); see alio 6 CF.R. § 5.11(k) (records furnished without charge if the information is in
the public interest, and disclosure is not in the commercial interest of the msttution). The
Requester has a proven track-record of compiling and disseminating information to the public about
government functions and activities. We intend to make your response — and an analysis thereof —
publicly available on our website, www.immigrantjustice.org. The issue of mmplementation of the
government’s prosecutorial discretion principles is one of significant public interest. The Requester
has undertaken this work in the public interest and not for any private commercial interest. The
primary purpose of this FOIA request 1s to obtain information to further the public’s understanding
of federal government’s policies and practices regarding the exercise of prosecutorial discretion.
The records sought in this tequest will inform the public of the scope and effect of the
government’s implementation of its prosecutorial discretion guidelines.

As stated above, the Requester has no commercial interest in this matter. The Requester will make
any mformation that it receives as a result of this FOIA request available to the public, including the
press, at no cost. Disclosure in this case therefore meets the statutory criteria, and a fee waiver
would fulfill Congress’ legislative intent in amending FOTA. See Judicial Watch Inc. r. Rossotri, 326 F.3d
1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally construed in
favor of waivers of noncommercial requesters.”).

Because the documents subject to this request are not sought for any commercial use, we
understand that no fee may be charged for the first two hours of search time or for the first 100
pages of duplication. 5 U.S.C. §552(2)(4)(A)(iv)(IL). If you decline to waive these fees, and if these
fees will exceed $100.00, please notify us of the amount of these fees before tulfilling this request.
We note that under FOIA, an agency may only charge “reasonable standard charges for document
duplication,” and not search-related costs, to “a representative of the news media.” Under the 2007
amendments to FOIA, “a representative of the news media,” means “any person or entity that
gathers information of potential interest to a segment of the public, uses its editorial skills to turn
the raw materials into distinct work, and distributes that work to an audience.” 5 US.C. §
552(2)(6)(A)(1). “News” means “information that is about current events or that would be of
current intetest to the public.” Examples of news media entities includes “alternative media” that
disseminate their publications for free “through telecommunications services,” i.e., the internet. As
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noted above, NIJC has a track record of turning raw material into reports and other publications for
distribution to the general public, which it does at no charge. Because NIJC qualifies as “a
representative of the news media” under the revised statutory definition, you should not charge
NIJC any search-related costs for this FOIA request. Should you have any questions regarding
NIJC’s work in gathering information and using editorial skills to digest or distribute that
information to the general public, please advise me, and 1 will be happy to provide examples and
explanation.

In the alternative, the Requester seeks all applicable reductions in fees pursuant to 6 C.F.R. §5.11(d).
The Requester agrees to pay for the first 100 pages of duplication. See 6 C.F.R. §5.11(d). The
Requester agrees to pay search, duplication, and review fees up to $200.00. If the fees will amount
to more than $200.00, the Requester requests a fee waiver pursuant to 5 U.S.C. §552(a) () (A)(itf). If
no fee waiver is granted and the fees exceed $200.00, please contact the Requester at the telephone
number below to obtain consent to incur additional fees.

EOIR did not indicate whether our request for a fee waiver has been granted. It should be noted
that in response to the same FOIA request, U.S. Citizenship and Immigration Services (USCIS)
indicated on November 7, 2011 that NIJC’s fee waiver request had been granted. NIJC is entitled to
a fee waiver pursuant to 5 U.S.C. 552(a)(4)(A)(iii) and 6 CFR § 5.11(k) because these requests seek
documents, the disclosure of which “is in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities of the government and is not
primarily in the commercial interest of the requester.” Id. As indicated in further detail in the original

FOIA request, NIJC satisfies all of these requirements.

Conclusion

Please construe this as an ongoing FOIA request, so that any records that come within the
possession of the agency prior to your response to this FOIA request should also be considered
within the scope of the request. Please provide data that is cutrent as of the day of production of
the data.

More than 30 business days have now elapsed since the filing of NIJC’s original FOIA request, and
NIJC has yet to receive any substantive response. We are therefore treating the failure of EOIR and
FOIA — Civil Division Office to respond as a denial.

If all or part of any of this request is denied, please specify the exemption(s) claimed for withholding
cach item of data. If some portion(s) of the requested materials are determined to be exempt, please
provide the remaining non-exempt portions. See 5 U.S.C. §552(b). To the extent that materials are
excised, please “black out” these materials, rather than “whiting out” or “cutting out” these
materials. We reserve the right to appeal any decision(s) to withhold information and expect that
you will list the address and office to which such an appeal may be directed. See 5 U.S.C.

$552() (6)() D).

The Requester certifies that the above information is true and cotrect to the best of the Requester’s
knowledge. See 6 C.F.R. §5.5(d)(3).
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We anticipate a response to this appeal from your office within 20 business days, as stipulated by 5
U.S.C. § 552(a)(6)(A)(i1). Please do not hesitate to contact me at 312/660-1360 ot via email at
mruizvelascowheardandalliance.org should you have any questons.

: (
Mony Rm:«*- clasc:B}e‘:tor of ﬁ?ﬁ%emccs
National ¥ igrant jgs/g,ée Center

Enclosures

cc James A. Klenk, Esq. SNR Denton US LLP
Samuel Fifer, Esq. SNR Denton US LLP

130308065\ V-1
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U.S. Departmencof Justice

Oftice of Information Policy

Telephone: (202) 514-3642 Washington, D.C. 20530

Ms. Mony Ruiz-Velasco
National Immigrant Justice Center

208 S. LaSalle Street Re:  AG/12-00135 (F)
Suite 1818 DAG/12-00136 (F)
Chicago, IL 60604 CLM:LAD:CMW

Dear Ms. Ruiz-Velasco:

This responds to your Freedom ot Information Act request dated October 27, 2011, and
received in this Office on October 28, 2011. for specific information identitied in your request,
including reports, memoranda, analysis, communications, or other documents pertaining to
prosecutorial discretion or immigration enforcement priority policies and guidelines from
January 1, 2010 to the present. This response is made on behalf of the Offices of the Attorney
General and Deputy Attorney General.

Please be advised that a search has been conducted of the electronic database of the
Departmental Executive Secretariat, which is the official records repository for the Offices of the
Attorney General and Deputy Attorney General, and no records responsive to your request have
been located.

Furthermore, please be advised that a copy of your request has been routed to the
Executive Office for Immigration Review and the Civil Division, which are the Department
components responsible for the adjudication of removal cases and thus are more likely to
maintain records responsive to your request. Those components will respond to you directly.
However, should you wish to contact those components, you may do so at the following
addresses:

Cecilia Espenoza James M. Kovakas

Senior Associate General Counsel Freedom of Information Office
Executive Office for Immigration Review Civil Division

United States Department of Justice United States Department of Justice
5107 Leesburg Pike 20 Massachusetts Avenue, NW
Suite 2600 Room 7304

Falls Church, VA 22041 Washington, DC 20035

Finally, if you have any questions or otherwise wish to discuss this Office's handling of
your request, please contact Christine Wallace, the FOIA Specialist assigned to your request, at
the telephone number listed above.
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[f you are not satisfied with my response to this request, you may administratively appeal
by writing to the Director. Office of Information Policy, United States Department of Justice,
Suite 11050, 1425 New York Avenue. NW, Washington, DC 20530-0001. Your appeal must be
received within sixty days from the date of this letter. Both the letter and the envelope should be
clearly marked “Freedom of Information Act Appeal.”

Sincerely,
- > ?,,/ G—
mu,&;/{.; W»?ﬁ //
T pe

Carmen L. Mallon
Chief of Staff
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Sent Via US. 2 Day Fed-Fix and Electronic Mail
October 27, 2011

Carmen L. Mallon

Chiet of Staff

Ottice of Informadon Policy

Deparrment of fustice

Suire 11050

1425 New York Avenue, N.W.

Washingron, D.C. 20530-0001

£202) 314-FOTA

Fax: (202) 314-1009

L-mail: POLOIP Inidal Reguestsutusdoiooy

Re: Freedom of Information Act Request
Dear Ms. Mallon:

This letter constitutes a request tor information pursuant to the I'tcedom of Information Act
(FOIA™), 5 US.C. §552 on behalf of Fleartland Alliance’s National Immigrant Justice Center
(“NIJC”). NIJC is a not-tor-profit agency that provides immigration legal services to low-income
immigrants, refugees and asvlum seekers. NIJC seeks information regarding  communications
between the Department ot Justice (“DOJ”) and the U.S. Department ot Flomeland Security
("DHS”) regarding implementation of prosecutorial discretion guidelines and directives. To this end,
NIJC  seeks  disclosure  of any and all records, including  all  clectronic  documents and
communications in the custody of the of the Office of the Attorney General or any of his designees
(collectively known as the “AG”), Executive Otfice for Immigration Review (“IOIR™), and any
other subcomponents (collectively the “DDOJ™), as described in the specific requests listed below.

Against this backdrop, and as turther discussed below, NIJC is entitled to a tee waiver pursuant o 5
U.5.C.8552(2)(H(A)(1ii) and even absent the grant of such a fee waiver, “fees shall be limited to
reasonable standard charges for document duplication,” and m search charges may be assessed for these
requests, because NIJC qualifies as a “representative of the news media” under 5 U.S.C.
2352(a)(H(N)iID-(IIT). NIJC is also entited to expedited processing of these requests under 3
LS.CL 8552 (a)(6M(E).

Specific Requests and Instructions

Please provide any and all reports, memoranda, analvsis, communications, or other documents,
which include. summarize, or relate to the unplementation  of prosecutorial discretion or
immigration enforcement priorities policies and guideline from January 1, 2010 to the present. We
specttically request:

a)  Any analyses, reports, communicatons, emails, memoranda, or other documents
pertaining to the joint commission comprised of the Department ot [Tomeland Security
(“DIS”) and the DOJ which was mentioned in the August 18, 2011 letter tfrom

tHeartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S. LaSalle Street, Suite 1818, Chicago, Hiinois 60604 | ph: 312-660-1370 [ 312-660- 1305 | row s mimgranyustice.on s
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Secretary Janet Napolitano 1o Senate Majority Leader | Larry Reid;

by Additionally any reports, memoranda, analvsis, cmails or communication by DO
i

regarding implementation and use of DHS's prosecutorial discretion polictes  anc

b
guidelines, administrative closure of cases of individuals in removal proceedings, or
cttorrs o prioritize immigration enforcement; and

¢ Any torm, worksheer, or document used 1o analvze, determine, consider, or review
determinations regarding prosecutorial discredon.

It all or part of any of this request is denied, please specity the exemption(s) claimed for withholding
cach record. Please also state the number of documents or portions thereof being withheld, the
number of pages of cach document being withheld, and the dates of the documents withheld, [f
some porton(s) of the requested materials are determined to be exempt, please provide the
remaining non-exempt portions. See 5 U.S.C. §3

32(b). We reserve the right to appeal any decision(s)
to withhold information and expect that you will list the address and office to which such an appeal
may be directed. See 5 U.S.C. §552(a)(6)(A)(0).

Request for Fee Waiver

NIJC is also entitled to a fee waiver pursuant to 5 U.S.C. 332(a) ) and 6 CFR
because these requests seek documents, the disclosure of which “is in the public interest because it is
likely to contribute signiticantly to public understanding of the operations or activites of the
government and is not primarily in the commercial interest ot the requester.” [d.

['rom the outset, it is important to note that Congress intended to encourage “open and accountable
government” under the FOIA fee waiver provision. Citizens for Responsibility and Ethics in \Washington
. US. Dep't of Edpe., 393 F. Supp. 2d 261, 271 (D.D.C. 2009y, Agencies should “apply the public-
interest waiver liberally.” Conklin v. United S tates, 654 F. Supp. 1104, 1005 (D.Colo. 1987). DOJ
regulations clarify that the fee waivers are appropriate it disclosure ot the requested information is
“in the public interest because it is likely to contribute signiticantly to public understanding of the
operations and activities of the government.” 6 CFR 5.11 § (k)(1) and 6 CFR § 5.11(k)(ii).

To determine whether the requested information satisties the first requirement, the tederal policy
has identitied four relevant factors: (i) whether the subject of the request concerns “the operations
or activities of the [federal] government;” (i) whether the information is meaningfully informative
about the operations or activities of the government such that its disclosure is “likely to contribute”
to an understanding of such government functions; (i) whether disclosure of the information will
contribute to “public understanding,” meaning a reasonably broad audience of interested persons
bevond just the requester; and (v} whether the disclosure will
understanding ot government operations or activities. 6 CFR

signiticantly” increase public
511k (2)(1)-(iv).

To determine whether the request satisties the second requirement, tederal policy has identified two
concerns: (1) whether the requester has a commercial interest that would be furthered by the
requested disclosure and (i) whether the public interest in disclosure is greater In magnitude than
any identitied commercial interest of the requester. 6 CFR § 5.1 L(k)(3)(i)-(i1).

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
2085, LaSalle Street, Suite 1818, Chicago. Hinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 | wiow niun

Usilee.urg
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NIJCs request sadsties all of these requirements, as discussed in further detail below.'
* The Subject Directly Concerns the Operations of the Federal Government

NIJC's request seeks information relating to the interpretation and implementation of policies
regarding prosecurorial discretion at the DOJ and DHS. As this request concerns the application of
tederal policies concerning implementation of immigration law and policy, including the prosecution
and detention of non-citizens in the United States, it pertains directly to the primary mission of the
DOJ and clearly deals with the operations and activities of the povernment. The public has an
merest in obtaining information that may help them evaluate implementation strategies of tederal
policy by the DOJ and investigate whether the DOJ 15 fultilling its stated goals. The DOJ has issued
numerous press releases, publications, and newsletters that they routinely disseminate to the public
regarding their operations, and which are available on the Agency’s respective websites, which
turther demonstrate this factor is met.

¢ The Informative Value Will Contribute to an Understanding of Government
Activities

"The key inquiry with respect to a FOILA fee waiver request is whether ““dissemination of the
requested information is likely to contribute significantly to citizens’ understanding ot the workings
ot their government.™ Citizens for Responsibility and Fithics in Washington v. U.S. Dept. of Fidne., 393 F.
Supp. 2d 261, 270 (D.D.C. 2009). When evaluating this factor, fee waiver requests should be
examined “in light of the identity and objectives of the requester, the scope of the requester’s
proposed dissemination, and the requester’s capacity to disseminate the requested information.”
D.C. Technical Assistance Org., Ine. n. U.S. Dep't. of Housing and Urban Der., 85 F. Supp. 2d 46, 48-49
(ID.D.C. 2000).

This element is also met for many of the same reasons as the first factor. This request will
meaningtully contribute to an understanding of this process as it will reveal substantive and
procedural information relevant to the implementation of prosecutorial discretion, and inter-agency
collaboration on policy implementation, a subject which is of interest to the public at large and
particularly to individuals who face removal proceedings. NIJC intends to analyze any information
responsive to its requests, share this analysis with the public through memoranda, LEPOLLs, Of press
releases, and disseminate any documents it acquires from this request to the public via the news
media or directly to its members. NIJC clearly has the ability to disseminate the information: as one
court noted, “[in this Information Age, technology has made it possible for almost anyone to tultill
this requirement.” D.C. Technical ssistance, 85 F. Supp. 2d at 49, See also Federal CURE 1, Lappin,
602 1. Supp. 2d 197, 203 (D.D.C. 2009) (“Liberally construing the fee waiver requirements in the
favor of the requester as it must, the Court finds that FedCURE’s website, newsletter and chat room
are an adequate means of disseminating information. . . ). As noted above, NIIC intends to host
the responsive documents on its website, which will provide a useful tool o the public.
Furthermore, as discussed above, the Agency’s own publications demonstrate that a release of this
information will signiticantly contribute to an understanding of the Agency’s governmental activities.

P NIJC notes that before making an adverse determination regarding fee watver, the Agency should seek
additonal information from the applicant. udicial Watch, ne. v. Gen. Servs. Admin.. No. Civ. A UB-2223(RMLUY,
2000 WL 35338030, at *4 (D.D.C. Sept. 25, 2000y, Thus, to the extent the Agency’s initial assessment is to
deny thus fee watver, which NIJC strongly asserts would be improper and in error, the Agency should first

seek addidonal information from NIJC before reaching such an adverse determination.
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* This Information Will Contribute to the Understanding of a Broad Audience

The criteria of whether disclosure will benetit the public at large and contribute o public
understanding are “hopelessly intertwined.” Project on Military Procurement 1. [ dep'tof Nawy, 710 F.
Supp. 362, 364 0. 83 (D.D.C. 1989). These requirements seek o ensure that a fee waiver results in
the disseminaton of information to an audience greater than the requester alone. Federal standards
specitically note that expertise in the subjecr area and ability and mtention to etfectively convey
intormaton to the public shall be considered. 6 CEFR § 3.11(k)(2)(iii). NIJC is a non-profit
organizaton which advocates for immigrants through direct legal services, advocacy campaigns
aimed at policy retorm, and public education. NIJC facilitates legal services for more than 10,000

non-citizens each year. Many of these non-citizens are directly atfected by DHS's policies regarding
prosecutorial discretion. Additonally, NTJC’s expertise is retlected in the training and guidance it
provides tor approximately 1,000 pro bono attorneys representing non-cluzens through N s pro
pono projects. Consequently, any information received by NIJC would be incorporated into the
organization’s work and disseminated to a large audience.

Moreover, courts have repeatedly held that the requested information need not reach literally reach
broad cross-section of the public to benetit the “public at large” for this purpose. See, e.0., Curney ».
U8 Dep't. of Justice, 19 F.3d 807, 81415 (2d Cir. 1994) (doctoral student seeking records from the
Department of Justice o use in his dissertation, scholarly articles, college classes, panels and
conventions and in a tentative book benetits the public at large even though aimed at a narrow
audience ot interested scholars); Better Gov't Ass'n v. Dep’t of State, 780 F. 2d 86, 89 (D.C. Cir. 1986)
(“public to be benetited” is larger than the requestor but not so broad as to encompass all citizens);
Judicial Watch, Dne. v. Gen. Servs. Admin., No. Civ.A 98-2223(RMU), 2000 WL 35538030, at 7 (D.D.C.
Sept. 25, 2000).

Specitically, NIJC will disseminate the records by hosting them on its website, thereby disseminating
this information to the public at large, other members of the media who can then further
disseminate the information though additional reports are articles that will likely be published
nationwide and internationally. NIJC’s website is frequented by the public at large, as well as
attorneys, news reporters, members of major universities and insttutes of tearning, as well as
government otficials and employees. NIJC will also issue several press releases and post documents
on its website, and ask employees to appear on radio and television to discuss these matters. DES
should consider NIJC’s track record and reputation for disseminating information to the public. See
Federal Cure, 602 F. Supp. 2d at 204-05 (“The information provided regarding the activity on its chat
site and website, coupled with the estimated subscriber base who receive its newsletter . . | presents a
strong case tor treating FedCURE's dissemination efforts as an effective means of distributing the
requested information to a broad group of interested persons.”); Judicial Wateh, 2000 W1 35538030,
at '8 (holding that disclosure would benefit the public at large as Judicial Watch, an organization
whose stated business was publicizing potential governmental impropriety, also set torth a list of
methods it customarily uses to disseminate information; Pederson . RTC, 847 F. Supp. 851, 855 (D.
Colo 1994) (finding that plaintitfs had ability to disseminate information adequately based on their
association with the Government Accountability Project, “a nonprofir, public interest organization”
that “*has a national reputation for researching and publishing concerns held by government
whistleblowers”). Moreover, NIJC will post all disclosed informarion for public review on its
website.  See Judicial Watch, 2000 WL 35538030, at “9 (“A website, after all, is readily accessible from
anywhere in the country and can be designed to allow easy navigarion through voluminous
quantities of intformation. Indeed, a website such as the plaintiff’s can serve as an elecrronic
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clearinghouse of informaton which citizens would otherwise have to cull from a vartety ot disparate

SOUrCes. ... .

s This Information Will Significantly Increase Public Understanding
g 3 =

There s signiticant public contusion surrounding the role of the DOJ in the implementation of
tederal prosecutorial guidelines. To date, federal agencies, including the DHS and the DOJ, have
made public very lirtle information regarding the substantive criteria or procedural means used ro
determine when it wall exercise prosecutorial discretion. The disclosure of this information will be
used to educate NIJC, members of the legal protession, members of academia, the news media,
potental immigrants to the Unired States, and the general public, as to the criteria that is applied
under the prosecurornal discretion guidelines. Moreover, the availability of the requested information
must also be constdered. Federal Cure, 602 F. Supp. 2d at 206. The information requested is not
available publicly in any form, and the public has no access to it. By compiling this information,
placing the data on its website, in its newsletter, and making it generaily available to the public, the
medta, and attorneys, NIJC will substantially impact the public’s understanding regarding the
government’s use of prosecutorial discretion in immigraton cases. /d. at 206-07 (non-protit satisties
this prong when it desires to make information with no “existing ‘threshold level of public
dissemination™ publicly available) (quoting Campbel/ 1. U.S. Dep't of Justice, 16+ F.3d 20, 36 (D.C. Cir.
1999)),

* NIJCis a Non-Profit Interest Group Dedicated to Immigrant Rights and is Not
Seeking These Documents for Commercial Use

NIJC does not have a commercial interest in the disclosure of the requested information. 6 C.F.R.
35K G) (). The term “commercial” is used in its ordinary meaning; “[ijnformation is commercial
it it relates to commerce, trade, or profit.” Judicial Watch, Ine. v. Gen. Servs. Admin., No. Civ.\ 98-
2223(RMU), 2000 WL 35538030, at *5 (D.D.C. Sept. 25, 2000). NIJC is a not-for-profit
organization that is part of Heartland Alliance for Human Needs and Human Rights, a publicly
supported, 501(3)(c) organization. Theretore, it has no “commercial, trade, or profit interests” that
could be furthered by any request. Further, all outside attorneys recruited, trained, and supported by
NIJC only represent NIJC clients on a pro bono basis and their work does not result in any
commercial gain.

Moreover, because NIJC does not have a commercial interest in the disclosure of the requested
information, there is no need to consider whether the public interest in disclosure is greater in
magnitude than any identitied commercial interest of the requestor. 6 C.F.R. §5.11(k)( 361, Evenif

NIJC is found to have some kind of commercial interest in the advancement of ummigration
litigation, the public benefit that will result from the disclosure of the requested information is
signiticantly greater, tor the reasons previously set forth. NTJC’s request for fee waivers thus
satisties the criteria set out in 6 C.F.R. §5.11(k).

The documents subject ro this request are not sought for any commercial use. Thus, we understand
that no fee may be charged for the first two hours of search time or for the first 100 pages of
duplication.  See 5 U.S.C. £552(a)(h(Aj(iv)(I]). If vou decline to waive these fees, and if these fees
will exceed $100.00, please notify us of the amount of these fees before filing this request.

Finally, we would note under FOIA, an agency mav only charge “reasonable standard charges tor
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document duplication,” and not search-related costs. to “a representatve of the news media.” Under
the 2007 amendments to FOL\, "a representative of the news media” means Tany person or entty
that gathers information of potental interest to a segment of the public, uses its editorial skills to
turn the raw
S3532(a3(6Y(A
current interest to the public,” (e.g. the implementaton ot prosecutorial discredon by DHS).
Examples of news media entities includes “alternative media” that disseminare their publications for
tree “through telecommunications services,” Le., the interner. \s noted above. NIC has a wack
record of turning raw material into reports and other publications tor distribution to the general
public, which it does ar no charge.

materials into distinet work, and distributes that work to an audience.” See 3 U.s.cC.

I
“News” means “information that is about current events or that would be of

Request for Expedited Processing Pursuant to 6 C.F.R. §5.5(d)(ii)

There is an urgency and hence compelling need to inform the public about this issue.

Lhis derermination hinges on three tactors: (1) whether the request concerns a matter of current
exigency to the American public; (2) whether the consequences of delaying a response would
compromise a signiticant recognized interest; and (3) whether the request concerns federal
government actvity. Awerican Civil Liberties Union, et al, v. U.S. Dept. of Justice, 321 F. Supp. 2d 24, 29
(D.D.C. 2004). As discussed supra pages 12-13, the request concerns federal government activity.

This request involves a matter of current exigency. There is signiticant concern and debate regarding
the implementation of the federal policies regarding prosecutorial discretion. There have been
numerous articles and publications written on this topic; a relevant factor that courts have previously
considered when analyzing a request for expedited processing. . Civil Liberties Union, 321 F. Supp.
at 29-30. DOJ itself recognizes that these requests seek informarion regarding topics that satisty
these criteria and has published numerous materials regarding these topics on its website. These
publications demonstrate the Agency recognizes that these issues are important matters of public
concern. In addition, a tailure to grant expedited processing will compromise the interests of
thousands of people. DHS stated that it would review 300,000 cases currently pending before the
immigration courts in a joint committee with the DOJ in light of its policies regarding prosecutorial
diseretion. NIJC alone has over 100 clients whose cases could be impacted by the government’s
exercise ot prosecutorial discretion.

"The information requested through this FOTA request all relates to DFHS’s implementation of its
prosecutorial guidelines and the collaboration to implement these guidelines with the DOJ. Ensuring

an individual’s right to fair and adequare consideration of DHS’s policies, where the denial of relief
could lead to serious harm, death or permanent exile from the United States, is an urgent concern.

* The requester is a person primarily engaged in disseminating information

In order to quality for expedited processing under 6 C.F.R. § 5.5(d)(1)(ii), informarion dissemination
must be the requester’s “main professional activity or occupation” but “need not be his or her sole
occupation.” 6 C.F.R. § 5.5(d)(3). As discussed at length above in the representative of the news
media section and elsewhere, it is apparent that NIJC meets this element. One of the core missions
of the NIJC 1s public education, which is largely achieved by disseminating information regarding
Immigration issues to the public, policy makers, attorneys, and immigrants. \s such, information
disseminaton is NIJC’s “main professional acuvity.”
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NI C currenty works with an active roster of over 1,U0O pro bojw attorneys to whom it provides on-
NIC also
conducts approximately 30 “Know Your Rights” presentations to immigrants in detention facilities

throughout the Midwest cach vear. Lastly, NIJC publishes newsletters, policy briefs, and other

going training, technical support, and advice regarding immigration law and policy

informarional materials for members of the legal protession, immigrants, and the public providing
mformation about the immigration system and recent developments in law and policy.
Consequenty, this FOLA request sausties the last requirement for expedited processing as NIJC s
an organization primartly engaged in disseminating informartion.

¢ The lack of expedited treatment could reasonably be expected to pose an imminent
threat to the life or physical safety of an individual

NIJC turther requests expedited processing under 6 C.F.R. § 5.5(d) (1)) as the lack of expedited
rreatment could reasonably be expected to pose an imminent threat to the life or physical satety of
an individual. As prwum\i\' noted, very little information exists regarding the application of DHS’s
prosecutorial discretion guidelines. The confusion caused by this lack of information is often
exacerbated when an individual is facing removal proceedings and faces imminent removal and
tamily separation. Without more information regarding the interpretation and implementation ot the
DHS’s prosecutorial discretion guidelines, attorneys are unable to provide competent and effective
counsel to clients, and pro se applicants are unable to avail themselves of protections that may be
available to them.

Conclusion

FFor all the foregoing reasons, NIJC requcsts‘ that rhe DOI C()ns‘ider the requmt for c«:pcdite d
processing under either 6 C.F.R.
denied in whole or in part, please pr()mde the rma(}n(x) for the dmnl(a) pursuant to 6 ( F R
25.6(c), so that any appeal can be focused on the alleged deficiency. In accordance with 5 U.S
522()(6)(E) (v) and C.F.R. §5.5(d)(3), I certity that the above information pertaining to a quLxcst
for expedited processing is true Mld correct to the best ot my knowledge and belief.

Please reply to this request within rwenty working days, or as required by statute. See 5 U.S.C.

52(a)(6)(A)(i).

It vou have any quesdons regarding this request, please feel free to conract me via email at
mruizvelascowheartalndalliance.org or call me at my direct line, 312-660-1360.  Thank you in
advance tor vour kind attention to this matter.

Sincerely,

Mony Ruiz-Velasco, Director of Legal Services
National Immigrant Justice Center
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U.S. Department of Justice

Executive Office for Immigration Review

Office of the General Counsel

5107 Leesburg Pike, Suite 2600
Falls Church, Virginia 22041

November 2, 2011

Mony Ruiz-Velasco
208 S. LaSalle St., Suite 1818
Chicago, IL 60604

RE: Freedom of Information Act Request
Prosecutorial Discretion

Dear Mony Ruiz-Velasco:

This response acknowledges receipt of your Freedom of Information Act (FOIA)
request. Your request has been assigned control number: 2012-1855.

If you have filed a fee waiver request, the fee waiver will be addressed in a separate
letter. Otherwise, your request constitutes an agreement to pay fees that may be chargeable up to $25
without notice. Most requests do not require any fees; however, if fees in excess of $25.00 are
required, we will notify you beforehand. Fees may be charged for searching records at the rate of
$4.00/$7.00/$10.25 per quarter hour, and for duplication of copies at the rate of $.10 per copy. The
first 100 copies and two hours of research time are not charged, and charges must exceed $14.00
before we will charge a fee.

Ordinarily, FOIA requires an agency to respond within 20 working days after receipt of the
request. EOIR endeavors to meet this standard, however the FOIA does permit a ten day extension of
this time period. Pursuant to 5 U.S.C. § 552(a)(6)(B), we are notifying you that due to "unusual
circumstances' an additional 10 day extension will be added to the standard processing time since
your request either requires the collection of records from field offices, or involves a search for
numerous documents that will necessitate a thorough and wide-range search of records at
headquarters. If you care to narrow the scope of your request, please contact our office.

We will give your request every consideration consistent with applicable law. If you have
any further questions, please contact the FOIA Service Center at 703-605-1297.

Sincerely,

Felecia Springs-Freston
EOIR# 2012-1855
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U.S. Department of Justice
Executive Office for Immigration Review

Office of the General Counsel

5107 Leesburg Pike, Suite 2600
Falls Church, Virginia 22041

November 2, 2011

Mony Ruiz-Velasco
208 S. LaSalle St., Suite 1818
Chicago, IL 60604

RE: Freedom of Information Act Request
Prosecutorial Discretion

Dear Mony Ruiz-Velasco:

The Executive Office for Inmigration Review has received your request for expedited treatment of
your Freedom of Information Act (FOIA) request. The FOIA regulations states that expedited
treatment is granted if there is an exceptional need such as jeopardy to life or personal safety, a
threatened loss of substantial due process rights, or an urgency to inform the public concerning actual
or alleged Federal Government activities.

Upon review of your FOIA request, it has been determined that you did not meet the
threshold. Therefore, your request for expedited treatment has been denied.

If you are not satisfied with this decision, you may file an appeal with the Office of Information
Policy (OIP), U.S. Department of Justice, 1425 New York Ave., N.W., Suite 11050, Washington,

D.C. 20530. OIP must receive your appeal within 60 days of the date of this letter. The procedures
for appeal are stated at 28 C.F.R. Section 16.9.

Sincerely,
Doloci g , rest

Felecia Springs-Freston
EOIR# 2012-1855
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Sent Via U.S. 2 Day FodFix
April 9, 2012

Ms. Felicia Springs-Freston

U.S. Department of Justice

Executive Office for Immigration Review
Office of General Counsel

5107 Leesburg Pike

Suite 2600

Falls Church, Virginia 22041

Oftice of Information Policy

U.S. Department of Justice

1425 New York Ave., NW, Suite 11050
Washington, DC 20530

Re: Freedom of Information Act Appeal of Request for Prosecutorial Discretion and

Immigration Enforcement Priorities Information, January 1, 2010 to the present.
Control Number: 2012-1855

Dear Ms. Springs-Freston:

This is a timely appeal pursuant to 5 U.S.C. §552(a) (6)(A)(@) of the Freedom of Information Act
(FOIA) for the denial of our FOTA request. On November 2, 2011, the office of U.S. Department
of Justice, Executive Office for Immigration Review Office of General Counsel (EOIR- General
Counsel) acknowledged receipt of the National immigrant Justice Center’s (NIJC) FOIA on
information about the implementation of prosecutorial discretion policies. See Attachment A. More
than 30 business days have now elapsed since the filing of NIJC’s original FOIA request, and NIjC
has yet to receive any substantive response. We ate therefore treating the failure of EOIR- General
Counsel to respond as a denial. See 5 U.S.C. §552(2)(6)(A)(1).

"Through this appeal, NIJC reaffirms all aspects of its FOIA dated October 27, 2011, in which N IjC
requested the following:

L. Any analyses, reports, communications, emails, memoranda, or other documents pertaining
to the joint commission comprised of the Department of Homeland Security (DHS) and the
Department of Justice (DOJ);

2. Any reports, memoranda, analysis, emails or communication by DOJ regarding
implementation and use of DHS’s prosecutorial discretion policies and guidelines,
administrative closure of cases of individuals in removal proceedings, or efforts to prioritize
immigration enforcement; and

3. Any form, worksheet, or document used to analyze, determine, consider, or review
determinations regarding prosecutorial discretion.
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NIJC requested copies of the above listed documents and manuals to better understand the role of
the Department of Justice in the implementation of the prosecutorial discretion guidelines. A copy
of NIJC’s FOIA request is enclosed. See Astachment B.

More than 30 business days have now elapsed since the filing of NIJC’s original FOIA request, and
NIJC has yet to receive any substantive response. We are therefore treating EOIR’s failure to
respond as a denial.

Fee Waiver

The Requester is entitled to a waiver of all costs because the mformation sought “is likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the [Requester’s] commercial interest.” 5 U.S.C. §

552(a)(H)(A)(itd); see alo 6 C.F.R. § 5.11(k) (records furnished without charge if the information is in
the public interest, and disclosure is not in the commercial interest of the mstitution).  The
Requester has a proven track-record of compiling and disseminating information to the public about
government functions and activities. We intend to make your response — and an analysis thereof —
publicly available on our website, www.immigrantjustice.org. The issue of implementation of the
government’s prosecutorial discretion principles is one of significant public interest. The Requester
has undertaken this work in the public interest and not for any private commercial interest. The
primary purpose of this FOIA request is to obtain information to further the public’s understanding
of federal government’s policies and practices regarding the exercise of prosecutorial discretion.
The records sought in this request will inform the public of the scope and effect of the
government’s implementation of its prosecutorial discretion guidelines.

As stated above, the Requester has no commercial interest in this matter. The Requester will make
any information that it receives as a result of this FOIA request available to the public, including the
press, at no cost. Disclosure in this case therefore meets the statutory criteria, and a fee waiver
would fulfill Congress’ legislative intent in amending FOIA. See Judicial Watch Inc. v. Rossorti, 326 F.3d
1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be ‘liberally construed in
favor of waivers of noncommercial requesters.””).

Because the documents subject to this request are not sought for any commercial use, we
understand that no fee may be charged for the first two hours of search time or for the first 100
pages of duplication. 5 U.S.C. §552(a)(4)(A)(iv)(ID). If you decline to waive these fees, and if these
fees will exceed $100.00, please notify us of the amount of these fees before fulfilling this request.
We note that under FOIA, an agency may only charge “reasonable standard charges for document
duplication,” and not search-related costs, to “a representative of the news media.” Under the 2007
amendments to FOIA, “a tepresentative of the news media,” means “any person or entity that
gathers information of potential interest to a segment of the public, uses its editorial skills to turn
the raw materials into distinct work, and distributes that work to an audience” 5 US.C. §
552(2)(6)(A)(1). “News” means “information that is about current events or that would be of
current interest to the public.” Examples of news media entities includes “alternative media® that
disseminate their publications for free “through telecommunications services,” Le., the internet. As
noted above, NIJC has a track record of turning raw material into reports and other publications for
distribution to the general public, which it does at no charge. Because NIJC qualifies as “a
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representative of the news media” under the revised statutory definition, you should not charge
NIJC any search-related costs for this FOIA request.  Should you have any questions regarding
NIJC’s work in gathering information and using editorial skills to digest or distribute that
information to the general public, please advise me, and I will be happy to provide examples and
explanation.

[n the alternative, the Requester seeks all applicable reductions in fees pursuant to 6 C.F.R. §5.11(d).
The Requester agrees to pay for the first 100 pages of duplication. See 6 C.F.R. §5.11(d). The
Requester agrees to pay search, duplication, and review fees up to $200.00. If the fees will amount
to more than $200.00, the Requester requests a fee waiver pursuant to 5 U.S.C. §552(a)(4)(A)(id). If
no fee waiver is granted and the fees exceed $200.00, please contact the Requester at the telephone
number below to obtain consent to incur additional fees.

HOIR-General Counsel’s office did not indicate whether our tequest for a fee waiver has been
granted and has only indicated that our request will be held in abeyance pending the quantification
of responsive records. It should be noted that in response to the same FOIA request, U.S.
Citizenship and Immigration Services (USCIS) indicated on November 7, 2011 that NIJC’s fee
waiver request had been granted. NIJC is entitled to a fee waiver pursuant to 5 U.S.C.
552(a)(H(A)(1i1) and 6 CFR § 5.11(k) because these requests seek documents, the disclosure of which
“is in the public interest because it is likely to contribute significantly to public understanding of the
operations or activities of the government and s not primarily in the commercial interest of the
requester.” Id. As indicated in further detail in the original FOIA request, NIJC satisfies all of these
requirements.

Conclusion

Please construe this as an ongoing FOIA request, so that any records that come within the
possession of the agency prior to your response to this FOIA request should also be considered
within the scope of the request.  Please provide data that is curtent as of the day of production of
the data.

More than 30 business days have now elapsed since the filing of NIJC’s original FOIA request, and
NIJC has yet to receive any substantive response. We are therefore treating the failure of EOIR-
General Counsel’s office to respond as a denial.

[fall or patt of any of this request is denied, please specify the exemption(s) claimed for withholding
cach item of data. If some portion(s) of the requested materials are determined to be exempt, please
provide the remaining non-exempt portions. See 5 U.S.C. §552(b). To the extent that materials are
excised, please “black out” these matertials, rather than “whiting out” or “cutting out” these
materials. We reserve the right to appeal any decision(s) to withhold information and expect that
you will list the addtess and office to which such an appeal may be directed. See 5 U.S.C.
1552()(6)(A)0):
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The Requester cettifies that the above information is true and correct to the best of the Requestet’s
knowledge. See 6 C.FR. §5.5(d)(3).

bix?cerely,

- % P \\2
%

5

\

MV “
Mony Ruiz-Ve sco,\ii\r@ct%r of Iegal Services

Nationak- mgraﬁglgg;ée Center

Enclosure

cc James A. Klenk, Esq. SNR Denton US LLP
Samuel Fifer, Esq. SNR Denton USLLP

13030804\ V-1
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U.S. Department of Justice

Executive Oftfice for Immigration Review

Office of the General Counsel

5107 Leesburg Pike, Suite 2600
Falls Church, Virginia 22041

November 2, 2011

Mony Ruiz-Velasco
208 S. LaSalle St., Suite 1818
Chicago, IL 60604

RE: Freedom of Information Act Request
Prosecutorial Discretion

Dear Mony Ruiz-Velasco:

This response acknowledges receipt of your Freedom of Information Act (FOIA)
request. Your request has been assigned control number: 2012-1855.

If you have filed a fee waiver request, the fee waiver will be addressed in a separate
letter. Otherwise, your request constitutes an agreement to pay fees that may be chargeable up to $25
without notice. Most requests do not require any fees; however, if fees in excess of $25.00 are
required, we will notify you beforehand. Fees may be charged for searching records at the rate of
$4.00/$7.00/810.25 per quarter hour, and for duplication of copies at the rate of $.10 per copy. The
first 100 copies and two hours of research time are not charged, and charges must exceed $14.00
before we will charge a fee.

Ordinarily, FOLA requires an agency to respond within 20 working days after receipt of the
request. EOIR endeavors to meet this standard, however the FOIA does permit a ten day extension of
this time period. Pursuant to 5 U.S.C. § 552(a)(6)(B), we are notifying you that due to 'unusual
circumstances' an additional 10 day extension will be added to the standard processing time since
your request either requires the collection of records from field offices, or involves a search for
numerous documents that will necessitate a thorough and wide-range search of records at
headquarters. [f you care to narrow the scope of your request, please contact our office.

We will give your request every consideration consistent with applicable law. If you have
any further questions, please contact the FOIA Service Center at 703-605-1297.

Sincerely,

Felecia Springs-Freston
EOIR# 2012-1855
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U.S. Department of Justice

Executive Office for Immigration Review

Office of the General Counsel

5107 Leesburg Pike, Suite 2600
Falls Church, Virginia 22041

November 2, 2011

Mony Ruiz-Velasco
208 S. LaSalle St., Suite 1818
Chicago, IL 60604

RE: Freedom of Information Act Request
Prosecutorial Discretion

Dear Mony Ruiz-Velasco:

The Executive Office for Immigration Review has received your request for expedited treatment of
your Freedom of Information Act (FOIA) request. The FOIA regulations states that expedited
treatment is granted if there is an exceptional need such as jeopardy to life or personal safety, a
threatened loss of substantial due process rights, or an urgency to inform the public concerning actual
or alleged Federal Government activities.

Upon review of your FOIA request, it has been determined that you did not meet the
threshold. Therefore, your request for expedited treatment has been denied.

If you are not satisfied with this decision, you may file an appeal with the Office of Information
Policy (OIP), U.S. Department of Justice, 1425 New York Ave., N.W, Suite 11050, Washington,

D.C. 20530. OIP must receive your appeal within 60 days of the date of this letter. The procedures
for appeal are stated at 28 C.F.R. Section 16.9.

Sincerely,
Aelocia Springs-Theston

Felecia Springs-Freston
EOIR# 2012-1855
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National Immigrant Justice Center
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“

Sent Vi US. 2 Day Fed-Ex and Ekectronic Mail
October 27, 2011

Carmen L. Mallon

Chiet of Statf

Ottice of Intormation Policy

Department of Justice

Sutte 11050

1425 New York Avenue, N.AWV.

Washington, 12.C. 20530-0001

(202) 514-HOTA

Fax: (202) 314-1009

F-mail: DOLOP. Infdal. Requestsiciusdol.goy

Re: Freedom of Information Act Request
Dear Ms. Mallon:

This letter constitutes a request for information pursuant to the Freedom of Information \ct
("FOIA™), 5 US.C. 3552 on behalf of Fleartland Alliance’s National Immigrant Justice Center
("NIJC7). NIJC is a not-tor-profit agency that provides immigration legal services to low-income
immigrants, refugees and asylum seekers. NIJC seeks information regarding communications
between the Department of Justice (“DOJ”) and the U.S. Department ot Homeland Security
(“DHS”) regarding implementation of prosecutorial discretion guidelines and directives. To this end,
NIJC seeks disclosure of any and all records, including all electronic documents and
communications in the custody of the of the Office of the Attorney General or any of his designees
(collecuvely known as the “\G™), Executive Office for Immigration Review (“EOIR”), and any
other subcomponents (collectively the “DOJ), as described in the specitic requests listed below.

Against this backdrop, and as further discussed below, N IJC 15 entitled to a fee waiver pursuant to 3
L0.S.C.3552(a)(4)(A)(iif) and even absent the grant of such a fee waiver, “fees shall be limited to
reasonable standard charges for document duplication,” and #o search charges may be assessed for these
requests, because NIJC qualifies as a “representative of the news media” under 5 U.S.C.

2352 (HEN) (i AD)-(I). NIJC is also entitled to expedited processing ot these requests under 3
LU.S.C. 8552 (a)(6)(E).

Specific Requests and I[nstructions

Please provide any and all reports, memoranda, analysis, communications, or other documents,
which include, summarize, or relate to the implementation of prosecutorial discretion or
immigration enforcement priorities policies and guideline from January 1, 2010 to the present. \We
specttically request:

a)  Any analvses, reports, communicatons, cmails, memoranda, or other documents
pertaining to the joint commission comprised of the Department of [Homeland Security
(“DIS”) and the DOJ which was mentioned in the August 18, 2011 letter from

Heartland Alliance for Human Needs & Human Rights | National linmigrant Justice Center
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Secretary Janet Napolitano to Senate Majoriry Leader Farry Reid;

by Additonally any reporrs, memoranda, analvsis, emails or communication by DOJ

nal
rooarcing  tmnlemenratioem el tiee on b DI
regarding unplementatton anda use ot D

S’s prosecutorial discretion policies and
cuidelines, admunistrative closure of cases of individuals in removal proceedings, or
ctforts to prioritize immigration entorcement; and

¢y Any form, worksheet, or document used to analyze, determine, consider, or review
determinations regarding prosecurtorial discretion.

Lt all or part of any of this request is denied, please specity the exemption(s) claimed for withholding
cach record. Please also state the number of documents or portons thereof being withheld, the
number of pages ot each document being withheld, and the dates of the documents withheld. [f
some portion(s) ot the requested marernals are determined to be exempt, please provide the
remaining non-exempt portions. See 5 U.S.C. §352(b). We reserve the right to appeal any decision(s)
to withhold information and expect that you will list the address and office to which such an appeal

may be directed. See 5 U.S.C. §552(a)(6)(\)(i).

Request for Fee Waiver

NIJC is also entitled to a fee waiver pursuant to 5 U.S.C. 352(a)(4)( A)(ii) and 6 CFR § 5.11(k)
because these requests seek documents, the disclosure of which ““is in the public interest because it is
likely to contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester.” /4,

F'rom the outset, it is important to note that Congress intended to encourage “open and accountable
government” under the FOIA fee waiver provision. Citizens for Responsibility and Ethics in Washington
1 US Dep't. of Edue., 593 F. Supp. 2d 261, 271 (D.D.C. 2009). Agencies should “apply the public-
interest waiver liberally.” Conklin . United States, 654 F. Supp. 1104, 1005 (D.Colo. 1987). DOJ
regulations clarity that the fee waivers are appropriate if disclosure of the requested information is
“in the public interest because it is likely to contribute signiticantly to public understanding of the
operations and activities ot the government.” 6 CFR 5.11 § (k)(i) and 6 CFR 85 11 k).

To determine whether the requested information satisties the first requirement, the tederal policy
has idenutied four relevant factors: (i) whether the subject of the request concerns “‘the operations
or activities of the [federal] government;” (i) whether the information is meaningtully informartive
about the operations or activities of the government such that its disclosure is “likely to contribute”
to an understanding of such government functions; (iii) whether disclosure of the information will
contribute to “public understanding,” meaning a reasonably broad audience of interested persons
beyond just the requester; and (iv) whether the disclosure will “signiticantly” increase public
understanding ot government operations or activities. 6 CFR § 5. LK) (2)(1)-(iv).

o determine whether the request satisties the second requirement, tederal policy has identified two
concerns: (1) whether the requester has a commercial interest that would be furthered by the
requested disclosure and (i) whether the public interest in disclosure is greater in magnitude than
any idenutied commercial interest of the requester. 6 CEFR § 5.1k (3y(m)-(ii).

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S, Lasalle Street, Suite 1818, Chicago, Ulinois 60604 | ph: 312-660-1370 | fax: 312-660-1505 [
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s request satisties all of these requirements, as discussed in further detail below.

* The Subject Directly Concerns the Operations of the Federal Government

NIHC's request seeks informarion relating to the interpretation and implementation of policies
regarding prosecurorial discretion at the DOJ and DHS. As this request concerns the application of
federal policies concerning implementation of immigration law and policy, including the prosecution
and detention of non-citizens in the United States, it pertains directly to the primary mission of the
DOJ and clearly deals with the operations and activities of the government. The public has an
Interest in obtaining information that may help them evaluate implementation strategies of federal
policy by the DOJ and investigate whether the DOJ is tulfilling its stated goals. The DOJ has issued
aumerous press releases, publications, and newsletters that they routinely disseminate to the public
regarding their operations, and which are available on the Agency’s respective websires, which
turther demonstrate this factor is met.

¢ The Informative Value Will Contribute to an Understanding of Government
Activities

The key inquiry with respect to a FOTA fee waiver request is whether “dissemination of the
requested information is likely to contribute significantly to citizens’ understanding ot the workings
ot their government.”” Citizens for Responsibility and Fithics in Washington v. U.S. Dep't. of Edne., 593 F.
Supp. 2d 261, 270 (D.D.C. 2009}, When evaluating this factor, fee waiver requests should be
examined “in light of the identity and objectives of the requester, the scope of the requester’s
proposed dissemination, and the requester’s capacity to disseminate the requested information.”
D.C. Technical Assistance Org., Ine. p. ULS. Dep’t. of Honsing and Urban Der., 85 F. Supp. 2d 46, 48-49
(D.D.C.2000).

"This element is also met for many of the same reasons as the first factor. This request will
meaningtully contribute to an understanding of this process as it will reveal substantive and
procedural informadon relevant to the implementation of prosecutorial discretion, and inter-agency
collaboration on policy implementation, a subject which is of interest to the public at large and
particularly to individuals who face removal proceedings. NIJC intends to analyze any information
responsive to its requests, share this analysis with the public through memoranda, FEPOILS, OF press
releases, and disseminate any documents it acquires from this request to the public via the news
media or directly to its members. NIJC clearly has the ability to disseminate the information; as one
court noted, “[in this Information Age, technology has made it possible for almost anvone to tulfill
this requirement.” D.C Technical Assistance, 85 F. Supp. 2d at 49. See also Federal CURE », Lappin,
OUZ I Supp. 2d 197, 203 (D.D.C. 2009) (“Liberally construing the fee waiver requirements in the
tavor of the requester as it must, the Court finds that FedCURE’s website, newsletrer and chat room
are an adequate means of disseminating information. . . 7. As noted above, NIJC inrends to host

the responsive documents on its website, which will provide a useful tool to the public.
Irurthermore, as discussed above, the Agency’s own publications demonstrate that a release of this
intormation will signiticantly contribute to an understanding of the Agency’s governmental activities.

* N1JC notes that before making an adverse determination regarding tee watver, the Agency should seek
wdditonal informaton from the applicant. Judiial Wateh, Inc. v. Gen. Servs. ldmin.. No. Civ. A 98-2223(RAMLUY,
2000 WL 35538030, at 4 (ID.D.C. Sept. 25, 2000). Thus, to the extent the Agency's inital assessment is to
deny this fee waiver, which NIJC strongly asserts would be improper and in error, the Agency should first

<cek additonal information from NIJC before reaching such an adverse determination,

lHeartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
208 S, LaSalle Street, Suite 1818, Chicago, lllinois 60604 | ph: 312-660-1370 1 fax: 312-660-1505 |
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* This Information Wil Contribute to the Understanding of a Broad Audience
The criteria of whether disclosure will benetit the public at large and contribute to public
understanding are “hopelessly intertwined.” Project on Miditary Procurement . Dept of Nary, 710 F.
Supp. 362, 364 n. 8 (D.D.C. 1989). These requirements seek to ensure that a fee waiver resules in
the dissemination of information to an audience greater than the requester alone. Federal standards
specttically note that expertise in the subject area and ability and intention to etfectively convey
mtormation to the public shall be considered. 6 CFR § 5.11(k)(2)(iii). NIJC is a non-protit
organization which advocates for immigrants through direct legal services, advocacy campaigns
aimed at policy reform, and public education. NIJC facilirates legal services for more than 10,000
non-citizens each vear. Many of these non-citizens are directly atfected by DHS’s policies regarding
prosecutorial discreton. Additonally, NTJC's expertise is retlected in the training and guidance it
provides tor approximately 1.U0U pro bono attorneys representing non-citizens through NIJC’s pro
bono projects. Consequently, any information received by NIJC would be incorporated into the
organization’s work and disseminated to a large audience.

Moreover, courts have repeatedly held that the requested information need not reach literally reach
broad cross-section of the public to benetit the “public at large” tor this purpose. See, e.g., Carney .
ULS. Dep 't of Justice, 19 F.3d 807, 814-15 (2d Cir. 1994) (doctoral student seeking records from the
Department of Justice to use in his dissertation, scholarly articles, college classes, panels and
conventions and in a tentative book benefits the public at large even though aimed at a narrow
audience ot interested scholars); Better Gov't ss'n v. Dep’t of State, 780 F. 2d 86, 89 (D.C. Cir. 19806)
(“public to be benetited” is larger than the requestor but not so broad as to encompass all citizens);
Judicial Watch, Ine. v. Gen. Servs. Adpin., No. Civ.A 98-2223(RMU), 2000 WL 35538030, at <7 (D.D.C.
Sept. 25, 2000).

Specitically, NIJC will disseminate the records by hosting them on its website, thereby disseminating
this information to the public at large, other members of the media who can then further
disseminate the information though additional reports are articles that will likely be published
nationwide and internationally. NIJC’s website is frequented by the public at large, as well as
attorneys, news reporters, members of major universities and institutes of learning, as well as
government otficials and employees. NIJC will also issue several press releases and post documents
on its website, and ask employees to appear on radio and television to discuss these matters. DIIS
should consider NIJC’s track record and reputation for disseminating information to the public. Ser
Federal Cure, 602 F. Supp. 2d at 204-05 (“The information provided regarding the activity on its chat
site and website, coupled with the estimated subscriber base who receive its newsletrer . . . presents a
strong case for treating FedCURE's dissemination efforts as an effective means of distributing the
requested intormation to a broad group of interested persons.”); Judicial Watch, 2000 W1, 35538030,
at '8 (holding that disclosure would benefit the public at large as Judicial Watch, an organization
whose stated business was publicizing potential governmental impropriety, also set forth a list of
methods it customarily uses to disseminate information; Pederson v, RTC, 847 F. Supp. 851, 855 (D.
Colo 1994) (finding that plaintitfs had ability to disseminate intormation adequately based on their
assoctation with the Government Accountability Project, “a nonprofir, public interest organization”
that “has a natonal reputation for researching and publishing concerns held by government
whistleblowers”). Moreover, NIJC will post all disclosed informartion for public review on its
website. See fudicial Wateh, 2000 WL 35538030, at 9 (“A website, after all, is readily accessible from
anywhere in the country and can be designed to allow easy navigation through voluminous
quantities ot information. Indeed, a website such as the plaindtfs can serve as an electronic

lleartland Alliance for Human Needs & Human Rights | National Immigrant Justice Center
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clearinghouse of informaron which citizens would otherwise have to cull from a vartery of disparate

SOUrCes. ... .
* This Information Will Significantly Increase Public Understanding

There 1s signiticant public contusion surrounding the role of the DO} in the implementaton of
federal prosecutorial guidelines. To dare, federal agencies, including the DHS and the DOJ, have
made public very licte information regarding the substantive criteria or procedural means used o
determine when it will exercise prosecutorial discretion. The disclosure of this informaton will be
used to educate NIJC, members of the legal profession, members of academia, the news media,
potential immigrants ro the United States, and the general public, as to the criteria thart is applied
under the prosecutorial discretion gutdelines. Moreover, the availability of the requested informaton
must also be considered. Federa/ Cirre, 602 F. Supp. 2d at 206. The information requested is not
available publicly in any form, and the public has no access o it. By compiling this information,
placing the data on its website, in its newsletter, and making it generally available to the public, the
media, and atrorneys, NIJC will substantially impact the public’s understanding regarding the
government’s use of prosecutorial discretion in immigration cases. /d. at 206-07 {non-profit satsties
this prong when it desires to make information with no “existing ‘threshold level of public
dissemination™ publicly available) (quoting Campbed/ r. U.S. Dep'tof Justice, 164 F.3d 20, 36 (D.C. Cir.
1999,

* NIJCis a Non-Profit Interest Group Dedicated to Immigrant Rights and is Not
Seeking These Documents for Commercial Use

NIJC does not have a commercial interest in the disclosure of the requested information. 6 C.F.R.
D A1K)3)(0). The term “commercial” is used in its ordinary meaning; “lijntormation is commercial
it it relates to commerce, trade, or protit.” [udicial Watch, Ine. v. Gen. Servs. Admin., No. Civ.A 98-
2223(RMU), 2000 WL 35538030, at *5 (D.D.C. Sept. 25, 2000). NIJC is a not-for-profit
organization that is part of Heartland Alliance for Human Needs and Human Rights, a publicly
supported, 301(3)(c) organization. Therefore, it has no “commercial, trade, or protit interests” that
could be furthered by any request. Further, all outside attorneys recruited, trained, and supported by
NIJC only represent NIJC clients on a pro bone basis and their work does not result in any
commercial gain.

Moreover, because NIJC does not have a commercial interest in the disclosure of the requested
information, there is no need to consider whether the public interest in disclosure is greater in
magnitude than any identified commercial interest of the requestor. 6 C.F.R. §5.1 Lk)(3)i). Evenif
NIJC is tound to have some kind of commercial interest in the advancement of immigration
litigation, the public benefit that will result from the disclosure of the requested information is
signiticantly greater, for the reasons previously set forth. NIJC’s request for fee waivers thus
satisties the criteria set out in 6 C.F.R. §5.11(k).

The documents subject to this request are not sought for any commercial use. Thus, we understand
that no fee may be charged for the first two hours of search time or for the first 100 pages of
duplicaton. See 5 U.S.C. §552(a)()(\)(iv)(IT). If vou decline to waive these tees, and if these fees

will exceed S100.00, please notify us of the amount of these fees before filing this request.

Finally, we would note under FOIA, an agency may only charge “reasonable standard charges for

Heartland Alliance for Human Needs & Human Rights | National tmmigrant Justice Center
208 S, LaSalle Street, Suite 1818, Chicago, llinois 60604 | ph: 312-660-1370 1 fax: 312-660-1503 [ wasw,

ranyusiioe oy




Case: 1:12-cv-04825 Document #: 1-15 Filed: 06/18/12 Page 13 of 14 PagelD #:135

i

the 2007 amendments ro FOLA, *a representative ot the news media” means Tany person or enuty
hat gathers information of potential interest to a segment of the public, uses its editorial skills to
e raw materials nro distinet work, and distributes that work to an audience.” See 3 US.C.
S552() (6 (A

.

“News” means “information that is about current events or that would be of

N

current interest o the public,” (e.g. the implementaton of prosecutorial discretion by DFHS).
Fxamples of news media entities includes “alternative media” that disseminate their publications for
tree “through telecommunications services,” ie., the internet. As noted above, NIJC has a wack
record of turning raw material into reports and other publications for distribution to the general
public, which it does at no charge.

Request for Expedited Processing Pursuant to 6 C.F.R. §5.5(d)(ii)

There is an urgency and hence compelling need to inform the public about this issue.

This determination hinges on three factors: (1) whether the request concerns a matter of current
exigencey to the American public; (2) whether the consequences of delaying a response would
compromuse a signiticant recognized interest; and (3) whether the request concerns federal
government activity. .-lwerican Civil Liberties Union, et af. v U5, Dept. of Justice, 321 I, Supp. 2d 24,29
(D.D.C. 2004). As discussed supra pages 12-13, the request concerns federal government activity.

This request involves a matter of current exigency. There is significant concern and debate regarding
the implementation of the federal policies regarding prosecutorial discretion. There have been
numerous articles and publications written on this topic; a relevant tactor that courts have previously
considered when analyzing a request for expedited processing. Am. Civil 1 iberties Union, 321 F. Supp.
at 29-30. DOJ itself recognizes that these requests seek information regarding topics that satisty
these criteria and has published numerous materials regarding these topics on its website. These
publications demonstrate the Agency recognizes that these issues are important matters of public
concern. In addition, a failure to grant expedited processing will compromise the interests of
thousands of people. DHS stated that it would review 300,000 cases currently pending before the
immigration courts in a joint committee with the DOJ in light of its policies regarding prosecurorial
discretion. NIJC alone has over 100 clients whose cases could be impacted by the government’s
exercise of prosecutorial discretion.

The information requested through this FOIA request all relates to DHSs implementation of its
prosecutorial guidelines and the collaboration to implement these guidelines with the DOJ. Ensuring
an individual’s right to fair and adequate consideration of DHS’s policies, where the denial of relief
could lead to serious harm, death or permanent exile from the United States, is an urgent concern.

* The requester is a person primarily engaged in disseminating information

In order to quality for expedited processing under 6 C.F.R. § 5.5(dy(1)(ii), information dissemination
must be the requester’s “main professional activity or occupation” but “need not be his or her sole
occupation.” 6 C.INR. § 5.5(d)(3). As discussed at length above in the representative of the news
media section and elsewhere, it is apparent that NIJC meets this element. One of the core missions
ot the NIJC is public education, which is largely achieved by disseminating information regarding
immigration issues to the public, policy makers, attorneys, and immigrants. s such, information
dissemination is NIJC’s “main professional activity.”

Heartland Alliance for Human Needs & Human Rights | National Immigrant Justice Centes
20% S, LaSalle Street, Suite 1518, Chicago, Ullinois 60604 | ph: 312-660-1370 Pax: 312-660-1305 | www imimy




Case: 1:12-cv-04825 Document #: 1-15 Filed: 06/18/12 Page 14 of 14 PagelD #:136

NIJC currently works with an active roster of over 1,000 pro bono attornevs to whom it provides on-
gong training, technical support, and advice regarding immigration law and policy. NIjC also
conducts approximarely 30 “Know Your Rights” presentadons to immigrants in detention facilities
ihroughout the Midwest cach vear. Lastly, NIJC publishes newsletters, policy briefs, and other
informational materials for members of the legal protession, immigrants, and the public providing
informaton about the immigration system and recent developments in law and policy.
Consequently, this FOLA request satisties the last requirement for expedited processing as N1JC is
an organizaton primarily engaged in disseminating information.

* The lack of expedited treatment could reasonably be expected to pose an imminent
threat to the life or physical safety of an individual

NIJC turther requests expedited processing under 6 C.F.R. § 5.53(d)(1)(0) as the lack of expedited
rreatment could reasonably be expected to pose an imminent threat to the life or physical safety of
an individual. As previously noted, very little information exists regarding the application of DFS’s
prosecutorial discretion guidelines. The contusion caused by this lack of information is often
exacerbated when an individual is facing removal proceedings and faces imminent removal and
family separation. Without more information regarding the interpretation and implementation of the
DHS’s prosecurtorial discretion guidelines, attorneys are unable to provide competent and effective
counsel to clients, and pro se applicants are unable to avail themselves of protections that may be
avatlable to them.

Conclusion

For all the toregoing reasons, NIJC requests that the DOJ consider the request tor expedited
processing under either 6 C.F.R. §5.5(d)(1)(i) or 6 C.F.R. §5.5(d)(1)(ii). Finally, if this request is
denied in whole or in part, please provide the reason(s) for the denial(s), pursuant to 6 C.F.R.
25.6(c), so that any appeal can be focused on the alleged deficiency. In accordance with 5 U.S.C.
§522(a)(6)(E)(v1) and C.E.R. §5.5(d)(3), I certify that the above information pertaining to a request

for expedited processing is true and correct to the best of my knowledge and belief.

Please reply to this request within twenty working days, or as required by starute. See 5 U.S.C.

$552()(6)(A) ).

If you have any questions regarding this request, please feel free to contact me via email at
mruizvelascoheartalndalliance.org or call me at my direct line, 312-660-1360.  Thank you in
advance tor your kind attention to this matter.

Sincerely,

Mony Ruiz-Velasco, Director of Legal Services
National Immigrant Justice Center
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U.S. Department of Justice

Office of Information Policy

Telephone: (202) 514-3642 Washington, D.C. 20530

ARR C g 2012

Mony Ruiz-Velasco, Esq.
National Immigrant Justice Center
Suite 1818

208 S. LaSalle Street

Chicago, IL 60604

Re: Request No. 2012-1855
Dear Ms. Ruiz-Velasco:

This is to advise you that your administrative appeal from the action of the Executive
Office for Immigration Review was received by this Office on April 10, 2012.

The Office of Information Policy has the responsibility of adjudicating such appeals. In
an attempt to afford each appellant equal and impartial treatment, we have adopted a general
practice of assigning appeals in the approximate order of receipt. Your appeal has been assigned
number AP-2012-01970. Please mention this number in any future correspondence to this
Office regarding this matter.

We will notify you of the decision on your appeal as soon as we can. If you have any
questions about the status of your appeal you may contact me at the number above.

Sincerely,

] 7
AT s (Tf,,,,,Q«”{;,. Ty ot 9L n

/! e

Priscilla Jones
Supervisory Administrative Specialist
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U.S. Department of Justice

Office of Information Policy
Suite 11050

1425 New York Avenue, NW
Washington, DC 20530-0001

Telephone: (202) 514-3642 APR 30 2012

Mr. Mony Ruiz-Velasco
National Immigration Justice Center

Suite 1818 Re:  Appeal No. AP-2012-01970
208 S. LaSalle Street Request No. 2012-1855
Chicago, IL. 60604 ADW:CAS

Dear Mr. Ruiz-Velasco:

You attempted to appeal from the failure of the Executive Office for Immigration Review
(EOIR) to respond to your request for access to records concerning the Department of Homeland
Security's prosecutorial discretion in immigration proceedings.

Department of Justice regulations provide for an administrative appeal to the Office of
Information Policy only after there has been an adverse determination by a component. See 28
C.F.R. § 16.9(a) (2011). As no adverse determination has yet been made by EOIR there is no
action for this Office to consider on appeal.

As you may know, the Freedom of Information Act authorizes requesters to file a lawsuit
when an agency takes longer than the statutory time period to respond. See 5 U.S.C.
§ 552(a)(6)(C)(i). However, I can assure you that this Office has contacted EOIR and has been
advised that your request is being processed. If you are dissatisfied with EOIR's final response
you may appeal again to this Office.

This Office has forwarded a copy of your letter to EOIR. [ suggest that you contact
EOIR's Requester Service Center at 703-605-1297 for further updates regarding the status of
your request.

Sincerely,

Janice Galli McLeod
Associate Director

By P R, B

Anne D. Work
Senior Counsel
Administrative Appeals Staff
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