
                 

 

The Difference Between Asylum and Withholding of Removal 
For generations, the United States has adhered to a basic promise that no person may be deported to a 
country where they will face persecution. Under laws passed to fulfill this promise, every year tens of 
thousands of people ask the United States for protection. Most of those people apply for asylum. Those that 
win asylum can apply to live in the United States permanently and gain a path to citizenship.1 They can also 
apply for their spouse and children to join them in the United States.2  

But not everyone can apply for asylum. For individuals who are afraid of persecution in their home country but 
ineligible for asylum, an alternate path to protection exists, one that is harder to win and offers fewer benefits: 
withholding of removal.3 This fact sheet provides an overview of withholding of removal, including the basics 
of seeking protection in the United States, eligibility requirements, the application process, and data on 
applicants. 

What is Asylum? 

Asylum is a form of protection granted to foreign nationals already in the United States or arriving at the 
border who meet the international law definition of a “refugee.” The United Nations 1951 Convention and 1967 
Protocol define a refugee as a person who is unable or unwilling to return to his or her home country, and 
cannot obtain protection in that country, due to past persecution or a well-founded fear of being persecuted in 
the future “on account of race, religion, nationality, membership in a particular social group, or political 
opinion.”4 This definition was incorporated into U.S. immigration law in the Refugee Act of 1980.5 

As a signatory to the 1967 Protocol, and through U.S. immigration law, the United States has legal obligations 
to provide protection to those who qualify as refugees. The Refugee Act established two paths to obtain 
refugee status—either from abroad as a resettled refugee or in the United States as an asylum seeker.6 

What is the Difference Between Asylum and Withholding of Removal? 

A person granted asylum is protected from being returned to his or her home country, is eligible to apply for 
authorization to work in the United States, may apply for a Social Security card, may request permission to 
travel overseas, and can petition to bring family members to the United States.7 Asylees may also be eligible 
for certain government programs, such as Medicaid or Refugee Medical Assistance.8 

Asylum is technically a discretionary benefit, and certain individuals by law are not eligible for asylum. For 
example, individuals who have previously been deported and then reentered the United States, or who did not 
apply for asylum within one year of arriving in the United States, are barred from applying for asylum. 
Individuals who have been banned from asylum are instead eligible in most cases for “withholding of 
removal.”9 

https://www.americanimmigrationcouncil.org/research/asylum-united-states
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As in the case of asylum, a person who is granted withholding of removal is protected from being returned to 
his or her home country and receives the right to remain in the United States and work legally. But at the end 
of the court process, an immigration judge enters a deportation order and then tells the government they 
cannot execute that order. That is, the “removal” to a person’s home country is “withheld.” However, the 
government is still allowed to deport that person to a different country if the other country agrees to accept 
them.10 

Withholding of removal provides a form of protection that is less certain than asylum, leaving its recipients in a 
sort of limbo. A person who is granted withholding of removal may never leave the United States without 
executing that removal order, cannot petition to bring family members to the United States, and does not gain 
a path to citizenship. And unlike asylum, when a family seeks withholding of removal together a judge may 
grant protection to the parent while denying it to the children, leading to family separation.  

Withholding of removal also does not offer permanent protection or a path to permanent residence. If 
conditions improve in a person’s home country, the government can revoke withholding of removal and again 
seek the person’s deportation. This can occur even years after a person is granted protection. 

Some individuals, including those who were convicted of “particularly serious crimes,” are not eligible for 
withholding of removal.11 These individuals are limited to applying for relief under the Convention Against 
Torture, a protection that is harder to win than withholding of removal and that offers even fewer benefits.12 

How Does a Person Apply for Withholding of Removal? 

Unlike asylum, which can be granted by asylum officers working for U.S. Citizenship and Immigration Services 
(USCIS), withholding of removal may only be granted by an immigration judge working in the immigration 
court system.13  

Individuals may be put into immigration court in multiple ways, such as through an unsuccessful asylum 
application, apprehension inside the country by U.S. Immigration and Customs Enforcement (ICE), or 
apprehension by U.S. Customs and Border Protection (CBP) at or near the border. 

When individuals who have previously been ordered deported are apprehended after reentering the United 
States, the law permits the earlier removal order to be “reinstated.”14 Where someone with a prior removal 
order who fears persecution is encountered by ICE or CBP, he or she is not eligible for full removal proceedings 
in immigration court, but the individual may seek withholding of removal.15 

When someone expresses a fear of persecution to an immigration officer who is considering reinstating a prior 
order of removal, the officer is required to first refer the individual to an asylum officer.16 Individuals who can 
demonstrate to the asylum officer that they have a “reasonable fear” of persecution in their home country are 
sent to immigration court for a special form of removal proceedings.17 These proceedings are known as 
“withholding-only” proceedings, because the only protection that individuals may seek is withholding of 
removal or protection under the Convention Against Torture.18 
  



The Difference Between Asylum and Withholding of Removal  |  American Immigration Council and National Immigrant Justice Center | October 2020 

Page 3 of 9 

 

Once an individual is in the immigration court process, either in withholding-only proceedings or in the 
standard removal proceeding, they must file an application with the immigration court requesting 
humanitarian protection in the form of asylum (if eligible) and withholding of removal.19 

How Does Someone Win Humanitarian Protection? 

An asylum seeker has the burden of proving that he or she meets the definition of a refugee.20 Asylum seekers 
often provide substantial evidence to demonstrate that they have been persecuted in the past, or that they 
have a “well-founded fear” of future persecution in their home country, which the Supreme Court has defined 
as a 10 percent chance that the person would be persecuted on account of a protected ground if they were to 
be deported.21 A person’s own testimony is usually critical to his or her asylum determination. 

Individuals who apply for withholding of removal are held to a higher standard than people seeking asylum. 
Instead of having to prove that their fear of persecution is “well-founded,” people seeing withholding must 
demonstrate it is “more likely than not” that they would be persecuted in their home country if forced to return 
there, unless they can prove that they have suffered persecution on account of a protected ground in the 
past.22 This means that there must be a greater than 50 percent chance of persecution.23 As a result, winning 
withholding of removal is generally harder than winning asylum, because the burden on the applicant is five 
times higher. 

How Common are Withholding-Only Proceedings? 

In the context of all asylum-seekers, withholding-only proceedings remain a relatively small subset of asylum-
based cases referred to immigration court. In recent years, between 70,000 and 80,000 asylum seekers have 
been referred to immigration court annually through the credible fear process.24 In total, more than 213,000 
people applied for asylum in Fiscal Year (FY) 2019.25  

The most common way that individuals are placed into withholding-only proceedings is through an interview 
at the border with an asylum officer. Individuals without prior orders of deportation who can demonstrate that 
they have a “credible fear” of persecution in their home country are sent to normal removal proceedings where 
they may apply for asylum. Individuals who have previously been ordered deported are ineligible for asylum 
and have a higher burden to meet. If they manage to demonstrate to the asylum officer that they have a 
“reasonable fear” of persecution in their home country, they are sent to withholding-only removal proceedings 
where they may apply for withholding of removal, but not asylum. 
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Since FY 2012, the number of individuals found to have a credible fear of persecution has increased from 
10,838 to 75,252 (see Figure 2). At the same time, the number of individuals found to have a reasonable fear of 
persecution and sent to withholding-only removal proceedings has only increased from 916 to 3,306. Thus, 
despite a very large increase in the number of asylum seekers at the border over the past decade, withholding-
only proceedings remain relatively rare. 

Figure 1 Number of Individuals Passing Credible Fear and Reasonable Fear Interviews 

 
Source: USCIS Credible Fear and Reasonable Fear Workload Reports, FY2012-2019. 

 

From FY 2014 to FY 2019, a little more than 3,000 withholding-only proceedings were begun each year, an 
amount which has largely stayed the same since FY 2014. At the same time, the number of new removal 
proceedings begun each year has routinely exceeded 200,000. 26 While the number of withholding-only 
proceedings has remained relatively stable, the number of removal proceedings filed in immigration court 
continues to rise. In FY 2019, 543,997 cases were filed in immigration court, of which 3,652 (0.6%) were 
withholding-only proceedings.  
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Figure 2 Withholding-Only Proceedings as a Percent of All Cases Filed in Immigration Court 

 
Source: Executive Office for Immigration Review: Statistics Yearbooks, FY 2010-2018, 

https://www.justice.gov/eoir/statistical-year-book; data on file with author for FY2019. 

 

Are People in Withholding-Only Proceedings Eligible for Release on Bond? 

Most individuals who are placed in withholding-only proceedings are held in ICE detention throughout the 
entire process of seeking protection and are not given the opportunity to ask a judge for release. ICE takes the 
legal position that people in withholding-only proceedings are not eligible for bond and must be held in 
“mandatory detention.” This means that some people are held for months or years in detention even if ICE or 
an immigration judge would normally have released them. 

However, in some locations, federal courts have ruled that individuals in withholding-only proceedings are 
eligible for release on bond. In the jurisdiction of the Second Circuit Court of Appeals (New York, Connecticut, 
and Vermont) and the Fourth Circuit Court of Appeals (Maryland, North Carolina, South Carolina, Virginia, and 
West Virginia), immigrants in withholding-only proceedings may ask an immigration judge for release on 
bond.27 The Supreme Court is set to decide this issue in 2021.28 
  

0.00%

0.20%

0.40%

0.60%

0.80%

1.00%

1.20%

1.40%

1.60%

1.80%

20
00

20
01

20
02

20
03

20
04

20
05

20
06

20
07

20
08

20
09

20
10

20
11

20
12

20
13

20
14

20
15

20
16

20
17

20
18

20
19

Withholding only percent

https://www.justice.gov/eoir/statistical-year-book


The Difference Between Asylum and Withholding of Removal  |  American Immigration Council and National Immigrant Justice Center | October 2020 

Page 6 of 9 

 

How Difficult is it to Win Withholding of Removal? 

Withholding of removal is a difficult protection to win. In most years, few people win withholding of removal, 
due in part to structural obstacles unrelated to the merits of the claim. Individuals in withholding-only 
proceedings also have a high bar to winning relief, made worse by the fact that individuals in withholding-only 
proceedings are generally held in detention during proceedings.  

Detention significantly impedes the ability of immigrants to obtain counsel and win their cases. A 2016 study 
revealed that just 14 percent of individuals held in detention managed to hire counsel, compared to 66 percent 
of individuals whose cases proceeded outside of detention.29 Those who managed to obtain a lawyer while 
detained were able to win relief in 21 percent of cases, compared to just 2 percent of those who did not obtain 
a lawyer.30  

Access to counsel also plays a significant role in whether individuals in detention file for protection, including 
withholding of removal. In 2016, just 3 percent of detained immigrants without lawyers filed for a form of relief 
from removal, compared to 32 percent of represented immigrants in detention.31 When detained individuals 
without lawyers managed to apply for relief, they were able to win relief just 23 percent of the time, compared 
to 49 percent of the time for those who had lawyers.32  

As a result, the fact of detention itself can be the reason that many people in withholding-only proceedings are 
denied protection or abandon or withdraw their application.  

Winning withholding of removal has also gotten more difficult in recent years. A suite of anti-asylum policies 
and decisions passed by the Trump administration, discussed below, together with the expansion of the 
detention system inside the United States over the past decade, have been responsible for declining asylum 
and withholding grant rates.33  

Despite these obstacles, from FY 2010 to FY 2018 more than 1,000 people won withholding of removal each 
year, peaking at 1,746 grants in FY 2018.34 This includes hundreds of individuals placed in withholding-only 
proceedings who win protection every year.35 Unfortunately, a significant number of individuals who seek 
withholding of removal abandon their cases, likely due to the inability to proceed with an application for relief 
from within detention. 

How Have Administrative Changes Affected the Availability of Withholding of Removal? 

The Trump administration has enacted policies severely curtailing asylum rights, some of which have forced  
people to seek withholding of removal rather than asylum.36 A 2019 transit ban, for example, barred from 
asylum eligibility anyone who traveled through a third country without seeking status, forcing people to apply 
for withholding of removal instead.37 In June 2020, a federal court in Washington, DC struck down that ban as 
unlawful.38  

Other policies and decisions enacted by the Trump administration have made winning asylum and 
withholding of removal more difficult. These include restrictions on asylum for victims of domestic violence, 
new requirements for immigration judges to rapidly process claims for asylum-seeking families, and the hiring 



The Difference Between Asylum and Withholding of Removal  |  American Immigration Council and National Immigrant Justice Center | October 2020 

Page 7 of 9 

 

of immigration judges and Board of Immigration Appeals members with records of anti-immigrant animus and 
hardline positions against asylum seekers.39  

New regulations proposed in 2020 would continue to restrict access to asylum and withholding-of-removal 
protections in violation of U.S. and international law, including proposed changes to the asylum system which 
would impose widespread new bans on asylum that could strip asylum eligibility from hundreds of thousands 
of people.40 The Trump administration has gone so far as to invoke the threat of COVID-19 in a proposed 
regulation that would bar asylum seekers from both asylum and withholding of removal, declaring that any 
person who passed through a country where a contagious disease is present is a “danger to the security of the 
United States.”41  

Despite these challenges, individuals continue to apply for, and win, both asylum and withholding of removal. 
In FY 2019, 18,824 individuals were granted asylum or withholding of removal, the most in over a decade.42  

How Often Are People Granted Withholding of Removal Deported to Third Countries? 

Despite the possibility that individuals granted withholding of removal could be deported to a third country, 
ICE rarely exercises that ability. Data acquired through the Freedom of Information Act reveals that in FY 2017, 
just 21 people in total granted withholding of removal were deported to a third country. That is just 1.6 percent 
of the 1,274 people granted withholding of removal that year.  

The reason so few people are deported to third countries is because countries have no incentive to accept 
non-citizens.  By contrast, customary international law holds that a country has a duty to accept the return of 
its nationals. 43 The data provided did not clarify which of those 21 people were dual citizens or had some form 
of permanent immigration status in another country.  It is likely that at least some of them fell into one of these 
two categories.44   

This data shows that despite the possibility of deportation to a third country, those granted withholding of 
removal are generally able to remain in the United States without being deported. Only ICE initiating the 
process of formally revoking their withholding of removal would threaten their ability to remain in the United 
States. 
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