Locked Away:

A HEARTLAND ALLIANCE PROGRAM The Urgent Need for Immigration Detention Bond Reform

U.S. Immigration and Customs Enforcement (ICE) detains tens of thousands of people each day
while they undergo civil immigration proceedings, including recently arrived asylum seekers and
community members defending against deportation. For those detained, ICE detention is
indistinct from incarceration — a system comprised of county jails and private prisons under
contract with ICE.

Basic due process protections are unavailable to most in this system, raising serious
constitutional concerns. ICE considers more than half of those detained to be subject to mandatory
detention, with no access to a bond hearing at any time during their immigration court or appellate
proceedings.’ Those who are able to seek release on bond from an immigration judge face an often
insurmountable evidentiary burden. Additionally, exorbitant bond amounts mean many remain
detained even if granted bond, simply because they are unable to pay.2

The economic and human consequences of immigration detention are stark, including a deleterious
impact on physical and mental health.? As is the case with pre-trial criminal detention,* immigration
detention has a negative impact on immigration case outcomes as the stress of detention causes

people to abandon their claims to relief. One

recent study found people in immigration Access to a fair hearing to assess the possibility of
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be deported than someone who was never their families and broader communities. Executive
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who are permitted to be in their home while
pending trial on a criminal charge have been
shown less likely to commit new crimes in the future than those who are similarly situated but
detained pre-trial.2 This is likely due to the destabilizing impact pre-trial detention has on families and
communities, a reality equally present in the immigration detention system.

This policy brief outlines five primary due process deficiencies in ICE’s current bond system:
no-bond detention; unfair and onerous evidentiary burdens; high bonds resulting in detention
due to inability to pay; unconstitutionally prolonged detention; and racially disparate
outcomes. The brief also presents recommendations to the Department of Homeland Security
(DHS) and the Department of Justice (DOJ) to mitigate the ensuing harms.
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A due process vacuum: The realities of ICE detention

A patchwork of federal statutes, regulations and jurisprudence operate in tandem to determine who
has access to bond hearings while detained by ICE and how those bond hearings operate. The
system is arbitrary and harmful in many ways, including: 1) most people in detention have no access
to administrative or judicial review of their continued detention; 2) those who can access bond
hearings face an unfairly high evidentiary burden; 3) many people remain detained simply because of
an inability to pay high bonds; 4) immigration detention often becomes unconstitutionally prolonged;

and 5) the harms caused by these failures disproportionately harm Black immigrants.

1. The majority of people in ICE detention never get a bond hearing.

ICE considers nearly 60% of people in its custody — more than 15,000 on any given day as of April
2023 — to be subject to “mandatory detention.”® In practice, these individuals will be held in ICE
detention for the duration of their immigration court proceedings, including appeals, without ever
having a bond hearing. Because immigration proceedings are often protracted, mandatory detention
often means months or years of detention with no definite end date.

ICE considers detention to be mandatory
for most recently arrived asylum seekers®
and most people facing charges of
removability arising from a prior criminal
conviction.'” The crime-based grounds for
mandatory custody (at 8 U.S.C. § 1226(c))
are extremely broad, capturing even long-
time green card holders facing deportation
charges on the basis, for example, of one
marijuana-related conviction.?

There is no other area of American law
where people can be incarcerated or
detained for prolonged periods without an
individualized determination of the
necessity of such detention. In the criminal
legal system, all people are entitled to
individualized bail hearings despite the
seriousness of the charge.'® The very

Angela is a beloved member of her Chicago community,
a trusted employee at a family-owned business, and
mother to three boys. After nearly 20 years of
residence in the United States, Angela was arrested
and detained by ICE in 2021 on the basis of one
fraud-related conviction for which she had received
a sentence of one day. ICE held Angela in mandatory
detention in county jails for ten months without a
bond hearing. These long months away from her
children were agonizing, especially because Angela’s
youngest son has complex medical needs. ICE finally
released Angela after tremendous pressure from her
community and congressional intervention. Angela is still
healing from the mental and physical health
consequences of her time in detention. “The only thing |
want,” Angela says, “is to be with my kids. | just want to
have a normal life, be able to walk with my children
without worrying that | am going to be picked up again.”

concept of mandatory detention is at odds with constitutional due process protections. In habeas
litigation many courts have found that at a certain point mandatory immigration detention becomes

presumptively unreasonable and therefore unconstitutional absent an individualized custody
determination.4

2. Those who can access bond hearings face an unfairly high burden of proof.

Federal immigration law does not specify how the burden of proof should be allocated in bond
proceedings; under current practice, however, the burden is placed entirely on the immigrant to prove
they do not pose a danger to the community or pose a flight risk.'® In other words, ICE assumes the
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person should remain detained unless they
can prove otherwise. The evidentiary burden
requires immigrants to prove a negative —
that they do not pose a safety or flight risk.

This burden is at odds with common practice
in the criminal legal system'® and is
particularly onerous for asylum seekers and
immigrants in remote detention facilities who
are usually unrepresented'” and face
tremendous obstacles to obtaining evidence
in support of their release. Making matters
worse, in bond hearings ICE attorneys often
claim detention is justified on the basis of
unadjudicated allegations in notoriously
unreliable documents such as police reports
and Interpol red notices, and immigration
judges largely accept these allegations as
true.'® Regardless of the veracity of the
claims made against them, immigrants are
often unable to marshal a defense to these
prejudicial allegations sufficient to overcome
the evidentiary presumption that detention is
necessary. It is common for immigration

The unfair burden of proof in immigration bond
proceedings had life altering consequences for Alma
and her young daughter. Alma had lived in the United
States for 18 years when she was arrested in connection
with drugs found in her home. Alma explained to the
police that the drugs belonged to her daughter’s father,
who had a history of abuse. The criminal court judge
found that Alma did not pose a danger to the
community and ordered her released from jail. But
upon release, ICE officers immediately detained her
and started deportation proceedings.

At her bond hearing before an immigration judge, Alma
submitted voluminous evidence of her community ties
and family support, but the immigration judge —
reaching exactly the opposite conclusion of the criminal
court judge — denied bond. With the deck stacked
against Alma, the immigration judge accepted the
allegations of fact in the police report leading to her
criminal arrest as true. Stuck in immigration detention,
Alma was unable to appear in her criminal court
proceedings. Her daughter’s father was also charged
and disappeared, leaving their nine-year-old daughter
to suffer a sudden loss of both parents.

judges to deny bond to people who were just released on their own recognizance by a criminal court

judge.

Many immigrants have successfully argued that constitutional due process protections require the
government rather than the immigrant to prove dangerousness or flight risk in order to permit
continued ICE detention.'® Indeed, the vast majority of district courts that have ruled on the matter
and one circuit court of appeals have found due process to require the government to bear the
burden of proof in bond proceedings; another circuit court has reached the same conclusion in the
context of prolonged detention; two have found to the contrary; and others have not addressed the

issue.20

3. Many people remain in ICE detention because they cannot afford bond.

When immigration judges do consider and set bond, the amount is often prohibitively high. ICE
reports the average bond amount to be $5,760 as of April 2023.2" The National Immigration Detention
Bond Fund operated by the non-profit organization Freedom for Immigrants has documented
immigration bonds ranging from $1,500 to $250,000, and finds that “many families cannot afford the
high bond amounts set by ICE or immigration judges.”??

Immigration judges are not currently required to consider a person’s ability to pay when setting bond
amounts. The Ninth Circuit Court of Appeals has determined that due process does require
immigration judges to consider the financial circumstances of an individual seeking release on bond,
as well as possible alternative release conditions.?® Apart from constitutional considerations, the
federal circuit court also noted that consideration of financial circumstances and alternative release
conditions aligns with the government’s interests: “Since the government’s purpose in conditioning
release on the posting of a bond in a certain amount is to ‘provide enough incentive’ for released
detainees to appear in the future,” the decision reads, “we cannot understand why it would ever
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refuse to consider financial circumstances: the amount of bond that is reasonably likely to secure the
appearance of an indigent person obviously differs from the amount that is reasonably likely to secure
a wealthy person's appearance.”®*

4. Detention regularly becomes unconstitutionally prolonged without meaningful remedy.

Many people endure extremely prolonged periods of immigrant detention.?® The average length of
stay for a person currently in ICE custody is 44.6 days.?® This average, however, fails to reflect the
extreme duration of detention for those on the upper-end of the length spectrum: as of this writing
there are more than 1,000 people who have been detained by ICE for longer than six months,
including 245 people detained for longer than two years.?” Particularly in the context of mandatory
detention, prolonged detention raises serious constitutional concerns.?® Numerous federal courts
have held that “[c]onstitutional difficulties arise ... when detention under § 1226(c) [the mandatory
custody provision] ceases to be ‘brief.”2°

Those enduring prolonged immigration detention have very little legal recourse. While it is possible to
file a petition for a writ of habeas corpus arguing the unconstitutionally prolonged nature of one’s
detention, filing and litigating a successful habeas petition in federal court poses insurmountable
barriers to many, especially unrepresented individuals who do not speak English. A recent study
conducted by Tulane University Law School of nearly 500 immigrant habeas cases in the Western
District of Louisiana found that detention has already become extremely prolonged before most
people can even make a habeas claim — more than one year on average.3° In most cases, habeas
litigation itself becomes protracted, delaying relief and frustrating the ability of many pro se individuals
to continue pursuing their case. On average, the Tulane study found, habeas petitions take
approximately six months from the date of filing until termination.3’

5. Due process deprivations are heightened for Black immigrants in ICE detention.

The dearth of due process protections in ICE detention is magnified for Black immigrants. Black
immigrants are detained for longer than non-Black immigrants on average, are less likely to be
released on bond or parole, and are forced to pay much higher bonds.3? The Refugee and Immigrant
Center for Education and Legal Services (RAICES) documented through its own bond program from
2018 through 2020, for example, that bonds paid for Haitian immigrants averaged 54% higher than
for other immigrants.3 Because of structural racism in policing,3* it is inevitable that Black immigrants
will be disparately impacted by the imposition of mandatory detention for those with past criminal
convictions.

Immigration detention causes disparate harm to Black immigrants in many other ways, too. Of nearly
17,000 calls placed to the Freedom for Immigrants National Immigration Detention Hotline from 2016
through 2021, 28 percent of abuse-related reports came from Black migrants and more than half of
the most emergent life-threatening cases where Freedom for Immigrants was compelled to intervene
were on behalf of Black immigrants.3®

Recommendations

In the absence of congressional action, DHS and DOJ should take immediate steps to address the
due process failings, disparate racial impact, and arbitrariness of the immigration bond system.

1. DHS and DOJ should take executive action to shift the burden to the government in
bond proceedings and require the judge to consider a person’s ability to pay.
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DHS and DOJ should revise the federal regulations governing custody determinations and bond
proceedings3® to mandate release for people detained under ICE’s discretionary authority (8 U.S.C. §
1226(a)) unless the government meets its burden to demonstrate by clear and convincing evidence
that the person presents a specific, real and present threat to another identifiable person, or that the
person presents a high likelihood of willful flight.

Rulemaking should clarify that immigration judges must consider an individual’s ability to pay during
bond proceedings, as well as alternative conditions of release.

Alternatively or additionally, the Attorney General should utilize his authority to certify immigration
appellate decisions to himself to reverse previous decisions placing the burden on the immigrant in
bond hearings®” and affirmatively shift the burden to the government to prove the necessity of
continued detention under the standard articulated above. Similarly, the Attorney General should
issue a new decision requiring immigration judges to consider ability to pay and alternatives to bond
when setting conditions of release.

2. DHS and DOJ should take executive action to ensure that people facing prolonged
mandatory detention have access to bond proceedings.

DOJ should publish a new rule in the Federal Register requiring the Executive Office for Immigration
Review to schedule individuals for an automatic assessment before an immigration judge when their
detention under a mandatory custody provision reaches 90 days. At this assessment, the immigration
judge will determine whether detention has become or will likely become unreasonably prolonged,
such that due process requires an individualized bond hearing.

Where the immigration judge determines that a bond hearing is required, the government should bear
the burden at the bond hearing to show by clear and convincing evidence that the person’s continued
detention is justified by a risk of willful flight or danger and should be required to consider ability to

pay.

Alternatively or additionally, the Attorney General should narrow the scope of those subject to the
mandatory custody provision at Section 1226(c) by issuing a new appellate decision clarifying that a
person is eligible for a bond hearing if they have grounds to defend against the crime-based charge of
removability brought against them or seek relief from removal. Currently, the government considers
section 1226(c) to compel mandatory detention so long as immigration prosecutors have some
colorable claim for removal.38 But this reading is not prescribed by statute or Supreme Court
jurisprudence. The Attorney General should therefore rescind this overly narrow interpretation and
issue a new decision clarifying that those with a colorable challenge to the charge of removability
brought against them or a colorable claim to relief from removal do not fall within section 1226(c).
This decision should place the burden on the government to establish that a person is properly
categorized under 1226(c).%°

Contact: Heidi Altman, NIJC director of policy, haltman@heartlandalliance.org
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